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I.
INTRODUCTION AND SUMMARY

Nuclear Information and Resource Service (“NIRS”) hereby presents a brief in response to CLI-02-06, a Memorandum and Order by the Commission (February 6, 2002).  CLI-02-06 asks the parties to address the question of what are the NRC’s responsibilities under the National Environmental Policy Act (“NEPA”) to consider intentional malevolent acts such as those directed at the United States on September 11, 2001, in this license renewal proceeding for Catawba and McGuire nuclear power plants.  In addition, the Commission has also asked the parties to address the related legal issues that are specifically raised in LBP-02-04, the decision issued by the ASLB regarding the admissibility of NIRS’s contentions in this case.  LBP-02-04, Memorandum and Order (Ruling on Standing and Contentions (January 24, 2002).  

Here, the Atomic Safety and Licensing Board (“ASLB”) has denied the majority of the issues raised in NIRS Contention 1.1.2., which asserts that the Environmental Report in the license renewal application filed by Duke Energy Corp. (“Duke”) “has not realistically or fully analyzed and evaluated all structures, systems and components required for the protection of public health and safety from deliberate acts of radiological sabotage.”  NIRS respectfully submits that (a) the ASLB improperly denied admission of most of the contention based on the incorrect conclusion that the issues it raises are generic; (b) it unlawfully denied a portion of the contention on the ground that it did not raise “new” information; and (c) it imposed an unlawful and unduly burdensome requirement that NIRS must meet a regulatory waiver standard in order to raise new information or changed circumstances in a NEPA case;. 

The ASLB’s decision in this case focuses on the relationship between the license renewal rule and the NEPA requirement to supplement Environmental Impact Statements (“EIS’s”) to address new information or changed circumstances, particularly as they relate to the impacts of terrorism and sabotage.  Therefore NIRS’s brief focuses primarily on this issue.  NIRS’ brief also addresses the importance of the new information and changed circumstances that have developed recently regarding the potential for acts of terrorism or insanity, with particular respect to the Catawba and McGuire nuclear plants and especially their planned use of Mixed Oxide (“MOX”) fuel.  

In LBP-02-04, the ASLB also discusses the applicability of 10 C.F.R. § 50.13 for the purpose of precluding the contention.  For a discussion of the applicability of 10 C.F.R. § 50.13 to NEPA issues involving terrorism or sabotage at nuclear power plants, NIRS refers the Commission to the brief filed by Connecticut Coalition Against Millstone/Long Island Coalition Against Millstone in Response to CLI-02-05 (February 27, 2002).  That brief also addresses the lack of rational support for the Commission’s longstanding policy of refusing to consider the impacts of terrorism or sabotage in its Environmental Impacts Statements.  While not addressed directly in LBP-02-04, this policy is relevant to the question of whether NIRS’s contention should be admitted.  It is also relevant to the Commission’s question of whether NEPA requires the consideration of intentional malevolent acts in this proceeding.  NIRS agrees with the arguments made in CCAM/CAM’s brief.  Rather than repeating the arguments here, NIRS  refers the Commission to the discussion in CCAM/CAM’s brief.   

The Commission now has before it four cases which raise the same question:  does the Commission have any justification for continuing to refuse to prepare EIS’s that consider the impacts of radiological sabotage and terrorism against nuclear facilities?   The only rational answer is “no.”  The increasing number of lethal terrorist attacks over the past ten years, culminating in the tragic attacks of September 11 on the World Trade Center and the Pentagon, have provided overwhelming evidence that malevolent and highly destructive acts against U.S. facilities are credible and must be taken seriously.  Protecting nuclear facilities against terrorist attacks has been an overriding preoccupation of the NRC since September 11, and continues today.  Just two days ago, for example, the NRC issued an order to all nuclear power plant licensees, requiring them to take immediate, specific measures to protect against “the generalized high-level threat environment.”  EA-02-026, Order Modifying Licenses (Effective Immediately) (February 25, 2002).  Under the circumstances, to continue to deny that terrorist and sabotage attacks are foreseeable would defy reason.   

 
Preparation of an EIS will provide the real benefit of identifying reasonable alternatives and mitigative measures for reducing the likelihood and/or impacts of malevolent acts of terrorism and sabotage against the Catawba and McGuire plants.  This is especially important in light of the fact that the U.S. Department of Energy (“DOE”) has identified McGuire and Catawba as plants that will utilize MOX fuel made from weapons-grade plutonium.  No U.S. nuclear reactor has ever used MOX fuel before (particularly derived from nuclear warhead material), and thus a thorough investigation of impacts and alternatives is particularly important.  In addition, the Catawba and McGuire plants have unique “ice condensor” containments that may make them vulnerable to sabotage or terrorism in a unique way, and also subject to particular Severe Accident Mitigation Alternatives (“SAMA’s) for purposes of minimizing the impacts of sabotage and terrorism.  As discussed in NIRS’s Contention 1.1.4 for example (See Contentions of Nuclear Information and Resource Service (November 29, 2001), the impacts of terrorism or sabotage may be mitigated by the installation of a dedicated electric line from the hydroelectric generating dams next to each reactor site.  

Because NEPA is “action-forcing,” the NRC will be compelled to evaluate the vulnerability of Catawba and McGuire plants to terrorism and sabotage now, when design changes can be more easily made, rather than waiting for new security regulations that may take years to develop.  Thus, for instance, whether or not the Commission finishes its “top-to-bottom” review of security measures before licenses are renewed for the Catawba and McGuire plants, NEPA will have required the NRC to take a “hard look” at alternative measures.  See  Maryland National Park and Planning Commission v. U.S. Postal Service, 487 F.2d 1029, 1040 (D.C. Cir. 1973).  The hearing granted by the ASLB presents a vital and essential means for assuring that the NRC fulfills its obligations for environmental protection under the National Environmental Policy Act.  


Accordingly, NIRS Contention 1.1.2 should be remanded to the ASLB for a hearing.  In addition, the Commission should also instruct the ASLB to permit consideration of the impacts of terrorism and sabotage with respect to the litigation of SAMA’s in BREDL / NIRS Contention 2 (the consolidated contention of Blue Ridge Environmental Defense League and Nuclear Information and Resource Service admitted by ASLB in LBP-02-04).  

II.
FACTUAL BACKGROUND


Duke has filed an application for renewal of the licenses of its McGuire 1 & 2 nuclear power station in North Carolina and Catawba 1 & 2 nuclear power station in South Carolina.  NIRS timely filed a petition to intervene in the proceeding, and later filed contentions challenging the adequacy of Duke’s license application.  See Contentions of Nuclear Information and Resource Service (November 29, 2001).  The principal contention at issue on this appeal is NIRS Contention 1.1.2, which states that:   
The Petitioner contends that the Duke Energy license extension application has not realistically or fully analyzed and evaluated all structures, systems and components required for the protection of the public health and safety from deliberate acts of radiological sabotage. These unanalyzed systems, structures and components include but are not limited to the containment structure, fire protection systems and coolant water intake systems and electrical grid system as primary power supply to plant safety systems for the Catawba and McGuire units. 

In the wake of the events of September 11, 2001, when the United States was violently attacked, the Nuclear Regulatory Commission appears to have increased concern about nuclear security. It must be noted that on many occasions prior to September 11, many different members of the public have attempted to bring nuclear security issues into focus. International press continues to report that nuclear power plants in the United States are explicitly targeted by Islamic extremist groups for acts of radiological sabotage and mass terrorism.  The Associated Press reported on October 24, 2001 in an article “Nuclear Liability Report Left Public” that FBI testimony in the Ramzi Yousef trial in the bombing of the 1993 bombing of the World Trade Center that Islamic extremists are being encouraged to target U.S. nuclear power stations as a high priority targets in a campaign of terrorism. [Hardcopy Exhibit 1, Associated Press, “Nuclear Liability Report Left Public,” John Solomon, October 24, 2001]

Duke must also be similarly aware of security concerns, but they have not moved to amend their license renewal application to reflect this awareness. Given the number of news reports that discuss this issue it is not credible that Duke Energy has not considered this. These reports have included a statement by Director General Mohamed El Baradei of the International Atomic Energy Agency on November 1, 2001 that an act of nuclear terrorism is “far more likely” than previously thought. This change of conditions must be factored into this proceeding in a more direct manner than only withholding documents from the intervenors. 

 It is of particular concern to the Petitioner and a significant point of contention that these issues were never considered in the original licensing proceeding and as such constitutes an age-related regulatory issue adversely affecting public health and safety.
Indeed, 10CFR51(c) (3)(iv) states “the environmental report must contain any new and significant information regarding the impacts of license renewal of which the applicant is aware.” Certainly a major direct attack on a nuclear reactor site would result in environmental impacts, and as stated above, there is awareness of this issue. 

Certainly also this issue pertains to license renewal since the duration that a target exists impacts the probability and risk that it will be hit. This is especially true since there is ample evidence showing that not only is there an increase in terrorist activity directed at the United States, but there is an overall acceleration in terrorism, and targeting of nuclear facilities in particular. [Footnote:  Since September 11 there have been hundreds of articles on terrorism, many of which address nuclear installations. The appended Exhibits document has a selection of these labeled Exhibit 1.1.2. the intent is not to be exhaustive, rather, representative.]

This means that the overall risks of an attack are increasing over time. As stated in NRC Regulations (10CFR54.31(c)  “A renewed license will become effective immediately upon its issuance, thereby superseding the operating license previously in effect.” Therefore the renewal period commences as soon as the renewal is granted. 

Lacking guidance from the Commission, NIRS contends that an adequate security analysis for extending the operating licenses of these reactors must include following possibilities in order to address increasing risks to our members: 


1.1.2(a) The vulnerability of the applicant units to air assaults is no longer theoretical: it is frighteningly real. (Indeed, the McGuire reactors are on the approach to the Charlotte airport. NIRS staff has been commercial passengers on very low flight directly over the McGuire site on approach to Charlotte, NC from Augusta, GA. US Airways was the carrier.) 

1.1.2(b) The applicant’s units security analysis does not consider truck bombs of the scale demonstrated by the attack upon the federal building in Oklahoma City.  A significantly larger amount of explosive force can be delivered by a land vehicle than is postulated under the Design Basis Threat as limited analysis for a four wheel drive vehicle no larger than a Sports Utility Vehicle. The applicants’ Environmental Report must consider larger trucks (including tractor trailers) and the associated larger explosive yields as potential weapons of sabotage in its security analysis.

1.1.2(c) Attacks via water, including the possibility of loss of the dams on Lake Norman and Lake Wylie.   The NRC and Duke have not analyzed an attack on the McGuire and Catawba nuclear power stations via acts of sabotage and terrorism directed by approach from the water.  Such an attack could focus on target sets to include the cooling systems of the reactors.  The attack could also be directed against the dams on Lake Wylie and Lake Norman.  This constitutes an unanalyzed condition for the safe operation of the reactors.   It is of particular concern for the McGuire units because of their reliance on once-through cooling systems and coolant intake inventories of over two million gallons of water per minute. A precipitous drop in the water level on Lake Norman via destruction of the dam system would seriously jeopardize the cooling system for the reactor and fuel integrity. 

1.1.2(d) Analysis of impacts of fire as well as direct physical destruction, including a jet plane recently fueled at Charlotte’s commercial airport, including impacts on combustible fire penetration seals.  This contention is more fully outlined under the Petitioner’s contention on inadequate fire barrier penetration seal analysis and fire testing. 
1.1.2(e) Impacts on outside containment structures and functions including control room, off-site power service, emergency diesel generators, fuel pool, and emergency access. 

1.1.2(f) Attack by multiple coordinated teams with multiple insiders in assistance.   The current Design Basis Threat unrealistically limits the applicant units station force-on-force security response capability to a small single team partially aided by a single insider limited only to providing information and not involved in active act of sabotage.

1.1.2(g) The applicant units have not analyzed and evaluated the socio-economic impact of closure of Lake Norman and / or Lake Wylie for security purposes. The Petitioner contends that new security precautions underway at other nuclear power stations must be addressed by the applicant units in context of their socio-economic impact upon communities and businesses on Lake Norman and Lake Wylie.  The Petitioner is aware that such a decision has already been made by Exelon to close all public and recreational access to Lake Clinton as a security precaution for protection of the Clinton nuclear power station.  [Footnote:  See “Up the Creek at Lake Clinton” by Mike Monson, published online at  the News-Gazette November 4, 2001 posted at http://www.news-gazette.com/ngsearch/story.cfm?number=10435 and included in appended “Exhibits” document.]

1.1.2(h) Impact of MOX fuel on attractiveness of site for attack given that unused MOX fuel made from weapons grade plutonium is attractive to those seeking weapons usable material. 

1.1.2(i) Impact of MOX plutonium fuel on core breach accident scenarios whether directly from attack, or as a result of Station Blackout, factoring the findings of Dr. Edwin Lyman of the Nuclear Control Institute that a major reactor accident with weapons grade MOX in use would result in a 25% increase in latent cancer fatalities compared to the same accident with LEU fuel  (http://www.nci.org/). 

1.1.2(j) Impact of attractiveness of a site using MOX plutonium fuel for purposes of an attack designed to maximize human suffering and property damage. 

1.1.2(k) Upgrade in the assumptions used to assess the resources available to cope with such a disaster – September 11 showed that major infrastructure pieces such as “911” were lost as a result of the attacks in New York. Analysis needs to examine possible concomitant losses from any of these attack scenarios at either reactor site. An example is analysis of catastrophic attack on the McGuire Station and possible impacts on Charlotte drinking water drawn from below Lake Norman. 

1.1.2(l) Containment structures for Catawba and McGuire Units have not been adequately analyzed.  An Associated Press story dated October 24, 2001 has provided new information to the Petitioner regarding the unanalyzed condition and potential vulnerability of the Catawba and McGuire containment structures. The news story states that the NRC has known since 1982 that American nuclear power plants were susceptible to jetliner crash.  [Hardcopy Exhibit 1 Associated Press article, “Nuclear Liability Report Left Public,” October 24, 2001.}

In the 119-page report prepared by Argonne National Laboratory for the NRC analyzing aircraft crash into nuclear power plants, the government lab recommended that the NRC and nuclear industry pay more attention to thoroughly analyze and evaluate the effect of explosion and fire from airline crash on nuclear safety. [Provided in hard copy Exhibit , AP story] 

As a result the applicant has not provide a complete application that raises a number of unreviewed issues as a result of unanalyzed structure, systems and components. Given the clear and present danger, the Duke Energy license renewal application does not provide a complete or reasonable analysis and evaluation on containment structures for the Catawba and McGuire units with regard to impact by postulated external hazard (i.e. aircraft). 

As reported in the AP story, the Argonne National Laboratory report to the NRC described the exact speed at which a jetliner would begin to transfer its force into the primary containment and interior structure of a nuclear reactor. The government lab provided NRC and industry with a description of how the concrete containment would spall, scab and eventually perforate depending on the aircraft velocity. “The breaching of some of the plants’ concrete barriers may often be tantamount to a release of radioactivity.” [Hard copy EXHIBIT 1: AP Story] 

By letter from Commissioner Richard Merserve to Congressman Edward Markey dated of October 16, 2001 in responding to questions regarding design criteria for protection of against an aircraft crash, the NRC has established that the Catawba and McGuire containment structures have not been analyzed and evaluated for such an attack. “The NRC has no criterion that requires nuclear power plant containment vessels to be designed to survive the crash of a Boeing 747.” [NRC Commissioner Richard Meserve Letter to Congressman Edward Markey , October 16, 2001,provided in hard copy Exhibit 2,  p. 4] 

In fact, the NRC has not adequately or reasonably evaluated the very real threat that exists today.  The NRC published NUREG/CR-5042, “Evaluation of External Hazards on Nuclear Power Plant in the United States,” in December 1987 where at Section 6.4 it provides a very limited analysis of aviation accidents on nuclear power plant safety. A “large” aircraft as defined by the NRC report weighs 12,500 pounds (approximately 6 tons) even though the report on page 6-24 observed that a loaded Boeing 727-200 has a maximum take-off weight of 209,500 pounds (approximately 100 tons). The Boeing –767 used by terrorists to effectively destroy the World Trade Center had a total take off weight of 150 tons. The disparity of analysis between a the consequences of a six ton aircraft and a 150 ton aircraft is too great to be left unevaluated for consequence to the public health and safety.  [Hardcopy Exhibit 3, NUREG/CR-5042, “Evaluation of External Hazards to Nuclear Power Plants in the United States, December 1987, excerpted]]

1.1.2 (m) Potential for terrorism and an analysis of its impacts should also be factored by the Nuclear Regulatory Commission in a generic manner as NIRS has stated in our “Response to Blue Ridge Environmental Defense League’s Petition to Dismiss Licensing Proceeding, or in the Alternative, Hold it in Abeyance” submitted to the Commissioners on 11-05-2001. We further recommend that it be the occasion for revision of generic assumptions about license renewal and high-level nuclear waste generation (10CFR51.23(a)) since the accretion of high-level nuclear waste in both pool and dry storage on these sites considerably impacts the potential source term from a major attack and radiological release. 10CFR51.23(a) makes it clear that high-level irradiated fuel may be assumed to be at the reactor site for up to 30 years after the reactor ceases operation…indeed the license regime for on-site dry casks actually permits up to 120 years of waste on the site, therefore it should be assumed for purposes of analysis that all of the waste generated by the reactors is on the site in the event of a terrorist attack.

1.1.2(n) The application has not effectively analyzed or evaluated the vulnerability of the electrical grid systems, station switchyards to sabotage and the adverse impact on the public health and safety from terrorist attack on these primary power systems that lie outside the applicant units protected areas. 

NIRS also filed Contentions 1.1.4 and 1.1.5, which asserted that Duke’s Environmental Report is inadequate because it does not fully discuss the risks of station blackout, including, inter alia, the risk factors created by the potential for acts of sabotage and terrorism. 


Duke and the NRC Staff both filed responses in opposition to NIRS’s contentions.  See 
Response Of Duke Energy Corporation To Amended Petitions To Intervene Filed By Nuclear Information And Resource Service And Blue Ridge Environmental Defense League  (December 13, 2001); NRC Staff’s Response To Contentions Filed By Nuclear Information And Resource Service And Blue Ridge Environmental Defense League (December 13, 2001).  A prehearing oral argument was held in Charlotte, North Carolina, on December 18 and 19, 2001.
 


On January 24, 2002, the ASLB issued LBP-02-04.  The ASLB ruled that most of Contention 1.1.2 raises “generic” issues that were addressed in NUREG-1437, the Generic EIS for License Renewal of Nuclear Power Plants (1996).  Therefore, the ASLB concluded:

NIRS Contention 1.1.2 raises issues that, while obviously quite serious, would seem to lie outside the scope of this license renewal proceeding as defined herein, which concerns only the four Duke units at issue and not nuclear plants generally.  

Id., slip op. at 74.    With respect to another issue, the proximity of the McGuire plant to the Charlotte airport, the ASLB found that the issue was not “new” and therefore was not admissible.    

The ASLB did decide to admit one portion of Contention 1.1.2, relating to the impacts of using MOX fuel at the Catawba and McGuire plants:

With regard to the MOX fuel issues put forth by NIRS, we have admitted the contention and, depending upon what evidence is elicited with regard to the issue, there would appear to be issues related to MOX fuel use that might constitute “new information” and “special circumstances with respect to the subject matter of [this] particular proceeding” that NIRS has at least implicitly raised, as required by section 2.758 and suggested by the Commission in Turkey Point, CLI-01-17, 54 NRC at 12.  

Id., slip op. at 77, citing Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CLI-01-07, 54 NRC 3, 12 (2001).  However, the ASLB certified the contention to the Commission for a determination of “whether such ‘special circumstances’ are ‘such that the application of the [rules in question] would not serve the purposes for which [they] were adopted.’  LBP-02-04, slip op. at 77.
The ASLB admitted as part of BREDL / NIRS Contention 2, NIRS’s contention criticizing the lack of an adequate discussion of SAMAs for station blackout.  In admitting the contention, however, the ASLB reworded it to remove any reference to the need to consider sabotage and terrorism as factors in a SAMA analysis.  


On February 6, 2002, the Commission issued Memorandum and Order CLI-02-06.  The order directed the parties to address the question certified by the ASLB with respect to NIRS’s terrorism contention.  Id., slip op. at 2.  In addition, the parties were asked to address the question of:  “What is an agency’s responsibility under NEPA to consider intentional malevolent acts such as those directed at the United States on September 11, 2001?”  Id.   
III.  
ARGUMENT   

A. Statutory and Regulatory Framework 


1. 
General requirements of NEPA


NEPA is the “basic charter for protection of the environment.”  40 C.F.R. § 1500.1(1).  Its fundamental purpose is to “help public officials make decisions that are based on understanding of environmental consequences, and take decisions that protect, restore and enhance the environment.”  Id.  NEPA requires federal agencies to examine the environmental consequences of their actions before taking those actions, in order to ensure “that important effects will not be overlooked or underestimated only to be discovered after resources have been committed or the die otherwise cast.”  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989).   

 
The primary method by which NEPA ensures that its mandate is met is the “action-forcing” requirement that a “detailed statement” be prepared before a federal agency takes any major action which may significantly affect the quality of the human environment.  Robertson, 490 U.S. at 348; 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1502.1.  This statement, known as an Environmental Impact Statement (“EIS”), must describe, among other things, (1) the “environmental impact” of the proposed action, (2) any “adverse environmental effects which cannot be avoided should the proposal be implemented,” (3) any “alternatives to the proposed action,” and (4) any “irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented . . .”  Id.   The EIS must be circulated for comment by the public and other affected agencies, in order to assure that relevant environmental information will “be made available to the larger audience that may also play a role in both the decisionmaking process and the implementation” of a proposed decision.  Robertson, 490 U.S. at __.  
 

2.
Scope of impacts that must be considered

 The environmental impacts that must be considered in an EIS include “reasonably foreseeable” impacts which have “catastrophic consequences, even if their probability of occurrence is low.”  40 C.F.R. § 1502.22(b)(1).  Environmental risks may be ignored if they are “remote and speculative.”  See Limerick Ecology Action, 869 F.2d at 745, citing Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Counsel, Inc., 435 U.S. 519, 551 (1978). 
 
The fact that the likelihood of an impact may not be easily quantifiable is not an excuse for failing to address it in an EIS.   NRC regulations require that:  “[t]o the extent that there are important qualitative considerations or factors that cannot be quantified, these considerations or factors will be discussed in qualitative terms.”  10 C.F.R. ( 51.71.    


Further, as provided in the Council on Environmental Quality’s regulations implementing NEPA, 40 C.F.R. ( 1502.22, an agency must make an attempt to evaluate reasonably foreseeable significant adverse effects, if the costs of obtaining the information are not exorbitant.  Even if the costs of obtaining the information are exorbitant, the agency must acknowledge that the information exists but is unavailable, make a statement of the relevance of the information to the evaluation of impacts in the EIS, summarize existing relevant and credible scientific evidence, and provide the agency’s evaluation of the impacts based on generally accepted theoretical approaches or research methods.
  

 

3.
Requirement to update and revisit outdated analyses

A federal agency “has a continuing duty to gather and evaluate new information relevant to the environmental impact of its actions.”  Warm Springs Dam Task Force v. Gribble, 621 F.2d 1017, 1023-24, citing 42 U.S.C. § 4332(2)(A), (B); Essex County Preservation Association v. Campbell, 586 F.2d 956, 960-61 (1st Cir. 1976); Society for Animal Rights, Inc. v. Schlesinger, 512 F.2d 915, 917-18 (D.C. Cir. 1975).  As the Courts have held, where aspects of a proposed action are addressed by a previously prepared EIS, a new EIS must be issued if there remains “major federal action” to occur, and if there is new information showing that the remaining action will affect the quality of the human environment “in a significant manner or to a significant extent not already considered.”  Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 374 (1989).  

The requirement for supplementation is included in NRC’s environmental regulations governing license renewal.  10 C.F.R. § 51.53(c)(3)(iv) requires that the applicant’s Environmental Report “must contain any new and significant information regarding the impacts of license renewal of which the applicant is aware.”  10 C.F.R. § 51.95(c)(3) provides that consideration of “any significant new information relevant to the proposed action” is a prerequisite to issuance of a Supplemental EIS regarding license renewal.
  


It also follows from Marsh that NRC or judicial decisions regarding the significance of environmental impacts in a given case do not have the same precedential value as, for instance, decisions interpreting the safety requirements of the Atomic Energy Act.  Rather, in each new case it is appropriate to examine whether the factual considerations undergirding previous NEPA decisions still apply under the NEPA “rule of reason.”  NEPA precludes the blind application of previous decisions, however, and requires the Commission to determine whether the factual considerations on which they rely continue to be applicable in the face of significant new information.   

B.
The ASLB Erred in Denying Portions of NIRS’s Contention on the 



Ground that it Raises “Generic” Issues That Have Been Previously 



Addressed.  


In LBP-02-04, the ASLB denied admission to a large portion of NIRS’s contention on the ground that it raises “generic” issues that are applicable to any nuclear power plant, and is therefore “outside the scope of this license renewal proceeding.”  Id., slip op. at 74.  


The ASLB’s analysis is fatally flawed. The only valid basis for the NRC’s claim to be able to exclude some “generic” issues from NEPA review license renewal proceedings is that it has already addressed those issues in the programmatic GEIS for license renewal.   The 1996 GEIS did not address the risks of sabotage or terrorism in any respect.  In fact, it has been the longstanding policy of the Commission to refuse to address the impacts of sabotage or terrorism in its EIS’s.  See Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 697-701 (1985) (“ALAB-819”), review declined, CLI-86-5, 23 NRC 125 (1986), aff’d sub nom. Limerick Ecology Action Inc. v. NRC, 869 F.2d 719, 744 (3d Cir. 1989).
  Thus, the mere fact that the threat of terrorism and sabotage is common to all operating reactors does not excuse the NRC from addressing it in this individual NEPA license renewal review.  The ASLB had no legal basis whatsoever for refusing to accept any aspect of the sabotage and terrorism contention on the ground that it is “generic” in nature.  

 It is also worth noting that the ASLB had no factual basis for concluding that the issues raised by NIRS were common to all nuclear facilities.   While some aspects of the risk of sabotage or a terrorist attack may be general in nature, an analysis of the risk necessarily will involve the vulnerabilities of each particular plant, depending on its design and location.   


C.
The Commission Must Take Into Account New Information and 



Changed Circumstances Showing That the Threat of Terrorism and 



Sabotage is Foreseeable.  


In LBP-02-04, the ASLB also rejected a portion of NIRS’s contention on the ground that it does not provide “new information” on environmental impacts.  In particular, the ASLB ruled that “any information relating to the location of the McGuire units in the approach to the Charlotte airport would not be ‘new.’”  Id., slip op. at 77.  The ASLB’s reasoning misses the point with respect to what is “new” in the contention.   What is “new” is not the relative locations of the McGuire plant and the Charlotte airport, but the potential to use airplanes as weapons against the McGuire plant.  The proximity of the McGuire plant to the airport must be seen in the new light of changed circumstances in the post-September 11 world.  


D.
 NIRS’s Contention Is Admissible Because It Raises New Information 



and Changed Circumstances That Have a Significant Effect on the 



Environmental Impacts of the McGuire and Catawba License Renewals.   


 NIRS submits that significant new information and changed circumstances have developed which shows that the threat of sabotage or terrorism against the McGuire and Catawba nuclear plant is credible and potentially lethal.  These facts are not in dispute; in fact, they consist of well-known events and statements by the NRC and other federal government agencies, of which the Commission make take notice.  
1.
The Commission must take into account  new information regarding threat of acts of malice or insanity.  

  For at least 15 years, the NRC has adhered to a policy of refusing to consider the risks of sabotage or terrorism in EIS’s, on the ground that it could not quantify their probability.  While that rationale was never logically defensible, it has now been completely discredited by recent events.   The September 11 attacks on the World Trade Center and the Pentagon and subsequent alerts issued by the federal government have provided overwhelming evidence that the threat of terrorism is real and lethal.  In its February 25, 2002, Order to all nuclear power plant licensees, including Duke Power, the NRC itself has characterized the current state of nuclear security as a “generalized high-level threat environment.”  Even as long as eight years ago, in its vehicle bomb rulemaking, the Commission recognized that it could no longer ignore the threat of terrorism and sabotage just because a number couldn’t be attached to its likelihood.  See Final Rule, Protection Against Malevolent Use of Vehicles at Nuclear Power Plants, 59 Fed. Reg. 38,889 (August 1, 1994).
   

Other terrorist events during recent years, which were previously discounted by the NRC as unworthy of consideration in its environmental reviews, must now be re-examined in light of the September 11 attack.  Taken together, they highlight a number of significant factors:  the vulnerability of U.S. facilities and institutions, the sophistication of the attackers, and the persistence of efforts to damage major U.S. government facilities and other institutions.  These events include the 1983 bombing of the Marine barracks in Beirut; the 1993 bombing of the World Trade Center; the February 1993 intrusion into the Three Mile Island site, in which the intruder crashed his station wagon through the security gate and rammed it under a partly opened door in the turbine building; the 1995 bombing of a federal building in Oklahoma City; the plot to bomb the United Nations Building, FBI offices in New York City, the Lincoln Tunnel, the Holland Tunnel, and the George Washington Bridge;  the 1998 bombing of the U.S. embassies in Tanzania and Kenya; and the 2000 bombing of the U.S.S. Cole.  


Moreover, these incidents show that the impacts of terrorist attacks can be severe, even devastating.  The potential consequences of such attacks, should they cause containment breach or loss of water to spent fuel pools, are devastating.  Thus, there can be no doubt that the new understanding of the potential for acts of sabotage and terrorism against nuclear facilities constitutes new information that could have a significant effect on the nature of environmental impacts caused by the operation of the facility, and that could affect the types of alternatives and mitigative measures chosen.  This is a particularly important consideration with respect to license renewal, because of the requirement to consider “Severe Accident Mitigation Alternatives” if they have not previously been considered in an EIS for that facility.  See 51 C.F.R. 51.53(c)(3)(ii)(L).  As demonstrated in BREDL / NIRS Contention 2, reasonable alternatives exist that could substantially decrease the potential for serious accidents caused by terrorist attacks or sabotage.


As reported in the article “Structural Changes At Nuclear Plants May Be Necessary, Says Ridge” (Platts Inside NRC  February 11, 2002, Vol. 24, No. 3, Page 1), “Homeland Security Director Tom Ridge said Feb. 7th that it may be necessary for nuclear power plant operators to make structural changes to their facilities to fortify them against the kind of kamikaze attacks of September 11.” Referring to NRC licensees, Department of Defense and Department of Energy installations, Ridge speaking before the National Press Club acknowledged, “there may ultimately be some actual bricks and mortar adjustments that are made to some of these facilities.”


Accordingly, there can be no question that NIRS’s contention raises “new information” regarding “changed circumstances” that could have a significant effect on the environmental impacts of license renewal for the McGuire and Catawba nuclear plants.  Because NIRS has described the new information and its relationship to the plants with basis and specificity, the contention should be admitted.  



2.
The standard for determining whether new information is 




sufficient to warrant supplementation of an EIS is 




reasonableness, not whether it meets the standard in 




10 C.F.R. § 2.758.  



As discussed above in Section A.3, federal agencies have a continuing obligation to gather new information relevant to the environmental impacts of their actions.  The Commission may not ignore new information that can reasonably be characterized as significant.  See Warm Springs Dam Task Force v. Gribble, supra. Here, there is no question that the new information provided by NIRS’s contention regarding the potential for acts of terrorism and sabotage constitutes significant new information that could have a profound effect on the NRC’s evaluation of the environmental impacts of license renewal, as well as the types of alternatives it should consider for mitigating those impacts.  The NRC has never before considered the vulnerability of its nuclear facilities to terrorism or sabotage in the context of NEPA, and thus there is a great deal of information to be gathered and weighed.  


In LBP-02-04, the ASLB cites dicta in the Commission’s Turkey Point decision, CLI-01-17, for the proposition that NIRS should be required to meet the standard in 10 C.F.R. § 2.758 before it can gain admission of a contention raising new information in a license renewal case.
  Id., slip op. at 77.  The ASLB appears to rely on a statement by the Commission that “[I]n the hearing process, for example, petitioners with new information showing that a generic rule would not serve its purpose at a particular plant may seek a waiver of the rule.”  Turkey Point, supra, 54 NRC at 12.  NIRS respectfully submits that the ASLB took this statement out of its context, which was a general discussion of the Commission’s belief that “even generic findings sometimes need revisiting in particular contexts.”  Id.   In that case, however, the Commission did not explicitly impose a requirement on the petitioner to satisfy 10 C.F.R. § 2.758 in order to raise an environmental contention.  Moreover, neither the Turkey Point decision nor LBP-02-04 point to any regulation imposing this procedural requirement on petitioners who seek to raise significant new information in NRC license renewal proceedings.  


It seems unlikely that the Commission intended to add this onerous procedural step to the process for seeking admission of NIRS’s environmental contentions in this license renewal proceeding, because it so clearly would violate NEPA.   As discussed above in Section III.A.3, the NRC has an independent and constant obligation to consider new information that is relevant to its environmental decisions.  While the NRC may avoid supplementing an EIS if it can provide reasonable grounds, it may not erect additional barriers to the consideration of new information.   


Moreover, the mere fact that the environmental analysis for license renewal is “tiered” does not release the NRC from the obligation to provide additional EIS’s or supplements for individual projects that present significant new information.  See Blue Mountain Biodiversity Project v. Blackwood, 161 F.3d 1208 (9th Cir. 1998), cert. denied sub nom. Malheur Lumber Co. v. Blue Mountains Biodiversity Project, 527 U.S. 1003 (1999).  Tiering is intended to make the NEPA process more efficient by grouping common issues into generic impact statements.  See 40 C.F.R. § 1508.8.  It does not diminish the NRC’s obligation to ensure that each individual licensing action is supported by a complete and up-to-date EIS that takes into account any significant information that has not been addressed in the generic EIS.
  

IV.      THE ASLB ERRED IN FAILING TO INCLUDE TERRORISM AND 

            SABOTAGE AS FACTORS TO BE CONSIDERED IN THE LITIGATION OF 

BREDL / NIRS CONTENTION 2, REGARDING SEVERE ACCIDENT  MITIGATION ALTERNATIVES.  


The ASLB partially admitted NIRS original contentions 1.1.4 and 1.1.5 in BREDL / NIRS  Contention 2, in which NIRS challenged the adequacy of Duke’s Environmental Report to address Severe Accident Mitigation Alternatives with respect to station blackout.  As discussed in the contention, NIRS believes that the risks and impacts of terrorist attacks and sabotage must be taken into account in this analysis.  


In admitting the contention, the ASLB reworded it in such a way as to completely eliminate any reference to sabotage or terrorism.  The ASLB eliminated this language without any explanation regarding its reasons.  It seems fair to surmise that the ASLB did not consider sabotage or terrorism to constitute legitimate considerations in this licensing proceeding.  For all the reasons discussed above, the ASLB was in error.  

V.
CONCLUSION


The ASLB had no legal or factual basis for refusing to admit the greater portion of NIRS’s contention seeking an EIS on the impacts of sabotage and terrorist attacks on the McGuire and Catawba plants.  The contention should be remanded for litigation of all its terms.  

Respectfully submitted,

__________________________________

Mary Olson

Director of Southeast Office

Nuclear Information and Resource Service

Asheville, North Carolina

February 27, 2002  

�   The procedural history of the license renewal proceeding is described in greater detail in LBP-02-04, slip op. at 2.  


�    While a number of courts have ruled that the CEQ regulations are not binding on the NRC, see, e.g., Limerick Ecology Action v. NRC, 869 F.2d at 743, the Commission itself has recognized that the CEQ regulations are entitled to “substantial deference.”  Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-2, 33 NRC 61, 72 (1991).  Moreover, the Commission recognized that the only legitimate ground on which the NRC can ignore the CEQ regulations is when they “have a substantive impact on the way the agency performs its regulatory functions.”  Id., citing 49 Fed. Reg. 9352 (March 12, 1984).  See also Andrus v. Sierra Club, 442 U.S. 347, 357 (1979), which pointed out that Executive Order 11991 orders all federal agencies to comply with the regulations to be adopted by the CEQ after consultation with affected agencies.  Executive Order 11991 also states that the only exception to this requirement is that compliance where compliance would be “inconsistent with statutory requirements.”  Id., § 2, 3 NRC 124 (1978),


� See also 10 C.F.R. ( 51.92(a), which requires supplementation where the proposed action has not been completed, if:  “(1) there are substantial changes in the proposed action that are relevant to environmental concerns; or (2) There are significant new circumstances or information relevant to environmental concerns and bearing on the proposed action or its impacts.”  Although ( 51.92 technically does not apply here, where the action proposed in the original EIS’s for the Catawba and McGuire nuclear power plants has already been taken, the criteria provide applicable guidance for these circumstances.  


�   The fallacy of this policy is discussed at length in CCAM/CAM’s Brief in Response to CLI-02-05.  


�   For a more complete discussion of the relevance to NEPA of the Commission’s factual determinations and treatment of risk, see CCAM/CAM’s Brief to the Commission in Response to CLI-01-05, Sections III.C and D. 


�   10 C.F.R. § 2.758 provides that in order to obtain a waiver of a regulation in an adjudicatory proceeding, the petitioner must show that “special circumstances with respect to the subject matter of the particular proceeding are such that the application of the rule or regulation (or provision thereof) would not serve the purposes for which the rule or regulation was adopted.”  


�  The ASLB also states that NIRS must obtain a waiver of 10 C.F.R. § 50.13 in order to gain admission of its contention.  Id. slip op. at 75.  10 C.F.R. § 50.13 is a safety design requirement, not a regulation.  While the Commission previously has applied the policy underlying 10 C.F.R. § 50.13 in a NEPA context, the rule itself does not apply as a matter of law.  For a more extensive discussion of this issue, see CCAM/CAM’s Brief In Response to CLI-02-05 at Section III.B.  In addition, as discussed in CCAM/CAM’s Brief at Section III.C, the rationale underlying 10 C.F.R. § 50.13 is not applicable in these circumstances.  
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