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STATEMENT OF THE | SSUE

The issue in this case is whether a managenment and storage of surface
waters permt and a wetland resource permt/water quality certification to
construct a marina facility within an existing dolomte mne pit adjacent to the
Cross Florida Barge Canal applied for by Ctrus Recreational Mrina, Inc.,
shoul d be granted by the Florida Departnment of Environmental Protection.

PRELI M NARY STATEMENT

Respondent, Citrus Recreational Marina, Inc., applied to the Florida
Department of Environmental Protection for a managenent and storage of surface
waters permt and a wetland resource permt/water quality certification to
construct a marina facility within an existing dolomte mne pit adjacent to the
Cross Florida Barge Canal. On or about February 6, 1996, an Intent to |Issue the
permt was entered indicating the intent of the Florida Departnent of
Envi ronnental Protection to issue the requested permt.

Petitioners, Save The Manatee Club, Inc., and Friends of the G eenway,
jointly challenged the Intent to Issue by filing a Petition for Fornal
Admi ni strative Hearing with the Florida Departnment of Environmental Protection.
On April 9, 1996, the Petition was filed with the Division of Administrative
Hearings with a Request for Assignnent of Hearing Oficer and Notice of
Preservation of Record. The Petition was designated case nunber 96-1723 and was
assigned to the undersigned.

At the final hearing Respondent, Ctrus Recreational Marina, Inc.,
presented the testinony of James Eyster, Richard d sen, Lauren MIIigan, Randall
Arnmstrong, Ken Echternacht, Fred Ayer, Mary Duncan, Robert J. Mresi and Martin
Roessler. The deposition testinony of Neal Wngo, Henry Lanmb, Peter A Quincy
was al so presented by Citrus Recreational Marina, Inc. M. Lanb and M. Quincy
are accepted as experts as proferred in the depositions.

Respondent, the Florida Departnment of Environnmental Protection, presented
the testi nony of Paul Lee and offered one exhibit.

Petitioners presented the testinony of Rodney DeHan, Mary Stewart, John
Par ker, Hel mut Buquor, John Camillo, Ronald O Connell, Charlie MIller, Patricia
Thonpson and Patrick Rose. The deposition of Joyce Kl een was al so presented.
Ms. Kleen is accepted as an expert as proferred in the deposition.

Oficial recognition of Chapter 40D 2, Florida Adm nistrative Code, and a
docunent titled "First Amendnment to August 10, 1992, Operating Agreenent
Concer ni ng Managenent and Storage of Surface Waters Regul ation, and Wetl and
Resource Regul ati on Between Sout hwest Florida Water Managenment District and
Department of Environmental Regul ation” was requested and granted.



A transcript of the final hearing was filed on Septenber 9, 1996. Vol unes
1 and 2 of the transcript incorrectly indicate that the portion of the hearing
reported in those volunmes was held on "Cctober 6, 1996." The actual date of the
portion of the hearing reported in Volunes 1 and 2 was August 6, 1996.

Proposed recommended orders were filed by Petitioners, Ctrus Recreational
Marina, Inc., and the Florida Departnent of Environnmental Protection. Those
proposed orders have been fully considered.

FI NDI NGS OF FACT
A. The Parti es.

1. Respondent, Citrus Recreational Marina, Inc. (hereinafter referred to
as "Marina"), is a corporation. Marina is the applicant for the permt which is
at issue in this proceeding.

2. Respondent, the Florida Department of Environnental Protection
(hereinafter referred to as the "Departnent"), is an agency of the State of
Florida with the responsibility for, anmong other things, wetland resource
permtting. The Departnent al so has responsibility, pursuant to an agreenent
wi th the Sout hwest Florida Water Managenent District (hereinafter referred to as
the "Water Managenment District"), for Managenment and Storage of Surface Water
permtting within the jurisdictional boundaries of the Water Managenent
District.

3. Petitioner, Save the Manatee Club, Inc. (hereinafter referred to as
"Save the Manatee"), is a non-profit, Florida corporation. The stated purpose
of Save the Manatee includes protection of the manatee and its habitat through
the pronotion of public awareness, research and | obbying efforts.

4. Petitioner, Friends of the Greenway (hereinafter referred to as
"Friends"), is an organi zation which pronotes responsi bl e environnmental policy
in Ctrus County.

5. Save the Manatee and Friends are "citizens" of the State of Florida.
They filed a verified petition for hearing in this matter. They alleged in the
petition that the proposed facility will injure, harm or otherw se pollute the
state's natural resources. Menbers of Petitioners observe, study and enjoy
manatee in Ctrus County, including waters that woul d be inpacted by the
proposed facility.

B. Marina's Permt Applications, the Departnent's Notice
of Intent to Issue and the Petitioners' Challenge.

6. On March 28, 1995, Marina applied to the Departnent for a permt for
Managenent and Storage of Surface Water.

7. On March 10, 1993, Marina applied to the Departnent for a wetland
resources (dredge and fill) permt.

8. The permits sought by Marina are associated with Marina's plan to
construct a marina facility. The marina is to be constructed within an existing
dolomte mne pit (hereinafter referred to as the "Mne Pit").



9. On or about February 6, 1996, the Department entered a notice of intent
to issue the permt sought by Marina. A copy of the draft permt, permt nunber
092278259 and MS092681199, was attached to the notice of intent to issue.

10. On or about March 13, 1996, Petitioners filed a Petition for Formal
Admi ni strative Hearing chall enging the Departnent’'s proposed decision to issue
the draft permt.

C. Marina's Proposed Facility.

11. Marina's proposed facility is to be located in Citrus County, Florida.
Citrus County is located on the west coast of Florida, north of Tanpa, Florida,
and south of the nouth of the Suwannee River on the @ulf of Mexico.

12. As part of the proposed facility, Marina proposed to construct 256 wet
slips (122 of which may be covered) on six floating docks, a boat ranp, a boat
lift bay, a 63-boat dry storage facility, a convenience store with fueling and
sewage punp-out facilities, a clubhouse, a stormnater facility and a parking
ar ea.

13. The proposed facilities will also include a potable water system The
water systemw || provide drinking water to the clubhouse, bait stand, fueling
facility, boat storage area and the marina docks.

14. The proposed facilities will also include an on-site wastewater
treatnment facility. The treatnment facility will consists of an aerobic system
with on-site effluent disposal through drainfield Iines into the soil.

15. No sewage treatnent percolation ponds will be included on the proposed
site.

16. The stormmater systemfor the proposed site will be separate fromthe
wastewater treatnent facility. The stormmater systemw || include the
collection and treatnent of stormmater in on-site basins prior to discharge into
the Mne Pit. The systemw |l be designed to retain the entire rainfall froma
100-year storm conbined with wet detention and on-line systens involving
percolation. Al these systens have been designed to neet the design standards
requi red by Chapter 40D-4, Florida Adm nistrative Code.

17. The post devel opment runoff discharge rate for the proposed site is
projected to be less than the current rate of runoff discharge on the proposed
site.

18. The proposed facility will not cause any increased flood risks on-site
or off-site

19. No part of the surface water managenent systemw || be | ocated within
100 feet of any public supply well.

20. The fish cleaning stations included for the proposed facility will be
| ocated over land. Waste associated with fish cleaning will be collected for
di sposal. Wastewater fromthe stations will be directed into the wastewater
treatment system for the proposed facility.

21. Wastewater fromboats at the proposed facility will directed to the
wast ewater treatnent facility through two punpout stations |ocated near the
proposed fueling facility.



22. Solid waste fromthe proposed facility and boats utilizing it will be
di sposed of in trash receptacles |ocated throughout the proposed site. They
will ultimately be picked up by a solid waste haul er for disposal.

23. FErosion around the Mne Pit will be controlled through the placenent
of 2,200 feet of rip rap, vegetation planting and other erosion control
t echni ques.

24. The Mne Pit where the proposed marina is to be constructed is |ocated
on the south side of the Cross Florida Geenway Waterway (hereinafter referred
to as the "G eenway Waterway") (fornerly known as the "Cross Florida Barge
Canal "), approximately one half mle east of where U S. H ghway 19 crosses the
G eenway Wt erway.

25. The proposed site is approximately 4.75 mles fromwhere the G eenway
Wat erway enpties into the Gulf of Mexico.

26. The Mne Pit is U shaped, approximately 31.4 acres in size, and has an
average depth of -20 feet, with pockets of -33 feet in depth. Marina proposed
to fill the Mne Pit to 13.0 feet NGVD, place 2,285 linear feet of rip rap, and
dredge 4.75 acres of the Mne Pit to -13.0 feet NGVD.

27. The waters of the northwestern corner of the Mne Pit are separated
fromthe waters of the Greenway Waterway by a plug of |and approxinmately 100 to
150 feet wide. Marina proposed to renmove the plug to create an entrance from
the marina to the Greenway Waterway. The renoval of the plug will result in a
lowering of the level of water in the Mne Pit by approximately 3 to 5 feet to
sea level, the level of the water in the G eenway Waterway.

28. Marina also proposed to excavate a flushing canal channel between the
G eenway Waterway and the northeast corner of the Mne Pit.

29. The boundary of the property on which the Mne Pit is located is
approxi mately 100 feet fromthe Mne Pit at its closest |ocation.

30. The Mne Pit was excavated fromlinme rock and Ona fine sands; Pits and
Udort hents (both manmade) soil types exist throughout the project site.

31. Wedy vegetation dominates the historically disturbed upland area
surrounding the Mne Pit. Saltbush (Baccharis halinfolia), marsh elder (lva
frutescens), dog fennel (Eupatoriumspp.), marsh fl eabane (Pl uches spp.), and
waxnyrtle (Myrica cerifera) exist along the Geenway Waterway. Southern red
cedars (Juniperius silcicola) are scattered throughout the area. Cattails
(Typha spp.) have invaded the edges of the Mne Pit.

D. Oamnership of the Proposed Site Property.

32. Marina has no ownership interest in the property where the Mne Pit is
| ocated. Nor has Marina ever held such an interest.

33. The proposed facility site is held in three undivided interests.
34. At the tinme the permt applications were filed by Marina, Mrina had

an option contract to purchase the proposed site. At the time of the final
hearing of this matter, the option contract was no |onger in force.



35. Marina had al so been authorized in witing prior to filing the permt
applications to act as agent for the owners of the site for purposes of seeking
environnental permitting. It was stipulated at the tine of the final hearing
that two of the three undivided interest owners had authorized Marina to act as
their agent for purposes of obtaining the permts at issue in this proceeding.

36. At the tine of the final hearing, the third undivided interest owner
did not authorize Marina to act as its agent for any purpose.

37. Marina is agreeable to a new condition being added to the draft permt
by the Departnment requiring Marina to submt docunentation to the Depart nment
bef ore any devel opnent of the proposed facility is commenced proving that Mrina
has acquired interests in the proposed site necessary for it to carry out the
permt conditions.

38. It is the Water Managenent District's policy in inplenmenting Rule 40D
4.301(g), Florida Adm nistrative Code, which requires applicants to provide
reasonabl e assurances concerning their proposed projects, is to require the |and
owner to be the permittee.

E. The G eenway Waterway and the Surroundi ng Area.

39. The G eenway Waterway consists of natural and nan-nmade waters formerly
i ntended to be used as the Cross Florida Barge Canal. The waters of the
Greenway Waterway are classified as "Class I11" waters.

40. The Cross Florida Barge Canal was deauthorized on January 22, 1991.
Inits place was created the Cross Florida Greenways State Recreation and
Conservation Area.

41. The State of Florida owns the majority of the lands within the Cross
Florida G eenways State Recreation and Conservation Area. The state can,
therefore, control devel opment al ong the G eenway Waterway.

42. A portion of the Greenway Waterway was constructed as part of the
Cross Florida Barge Canal by digging a canal froma spillway at Lake Rousseau,
east-northeast of the proposed site, to the @ulf of Mexico. This portion of the
canal (hereinafter referred to as the "G eenway Canal "), is straight and was
designed for a depth of 12 feet. The actual depth of the G eenway Canal varies
and, in some locations, is 18 feet deep. The G eenway Canal is also
approxi mately 250 feet w de.

43. The Greenway Canal intersects the Wthlacoochee River, which is
| ocated to the east of the proposed facility. Prior to the construction of the
G eenway Canal, the Wthlacoochee River ran froma spillway at Lake Rousseau to
the @ulf of Mexico. After construction of the G eenway Canal, the portion of
the Wt hlacoochee River which connects with the Gulf of Mexico was, and still
is, separated fromthe G eenway Canal by an earthen berm The western portion
of the Wthlacoochee River (hereinafter referred to as the "Upper
Wt hl acoochee"), continues to run from Lake Rousseau for approximately 1.3 mles
to the Greenway Canal and then runs to the @ulf of Mexico through the G eenway
Canal .

44. The depth of the Upper Wthlacoochee varies fromriver bottomwhich is
exposed at lowtide to areas of approximately 20 feet. The depth of water, the
speed at which water flows and the anmount of aquatic vegetation in the Upper
W t hl acoochee varies dependi ng on the anount of water rel eased from Lake



Rousseau through the spillway. For the past year, the rate of flow in the Upper
W t hl acoochee has been relatively high

45. There are currently two public boat ranps, but no marinas, |ocated on
the Greenway Canal. One of those boat ranps is in disrepair and the evidence
failed to prove that it is in use. There are no marinas on the Upper
Wt hl acoochee or the Greenway Canal

46. There is a Florida Marine Patrol station | ocated on the G eenway Cana
approxi mately one-half mle east of U S. H ghway 19. Whether the presence of
the station will have any inpact on the enforcenment of speed limts in the
Greenway Canal is purely specul ative

47. Approximately 2 mles west of the proposed facility is an existing
active mning operation owned by | ndependent Aggregates. Barges transport nine
product along the Greenway Canal fromthe mne to the Gulf of Mexico

48. Anot her organization, known as "Hol nant', has been pernmitted by the
Departnment to construct a barge-loading facility opposite the |Independent
Aggregates' barge facility and mne. It is unlikely, however, that Hol namwil|
actual |y begin operating barges on the G eenway Canal

49. A speed limt of 25 mles per hour has been inposed by the Depart nment
t hroughout the Greenway Canal. The speed limt was inposed to protect West
India Manatee that utilize the G eenway Canal .

50. The Upper Wt hl acoochee has been designated an idl e-speed zone by
| ocal ordinance.

51. Crab traps are located al ong the banks of the Greenway Canal for
approximately four mles into the Geenway Canal fromthe Gulf of Mexico. Traps
are generally anchored to the bottomby |lines and are spaced approximately 100
feet apart, 20 to 15 feet fromthe bank

52. A channel extends for approximately 12 to 15 mles into the @ulf of
Mexi co fromthe mouth of the G eenway Canal. The channel is marked. There are
obstructions and shal |l ow water outside this channel. Prudent boaters will
continue in the channel for approximately four to nine mles before turning
north or south into the @ulf of Mexico. Operators of smaller boats and those
wi th knowl edge of the area are able, however, to navigate north or south closer
to shore.

F. Inpact on the Conservation of Fish and Wldlife,
I ncl udi ng Endangered or Threatened Species, or Their
Habi t at .

53. The West India Manatee is an endangered species, which nmeans that it
is in danger of extinction.

54. Approxi mately 3000 manatees are found in Florida waters.
Approxi mately half are |located on the east coast and half on the west coast of
Florida. There is little interchange between the two groups. The State of
Florida is attenpting to restore the manatee popul ation to a size which wll
help to insure its survival as a species.



55. In order for the nanatee popul ation to survive, human devel opnent and
i nteraction with manat ees nust be managed. Manatee habitat needs to be
preserved from devel oprent .

56. Two of the nost significant challenges to the survival of the nanatee
are the nunmber of manatees killed by boats and the increasi ng nunber of boats in
Florida waters. Collisions with boats is the greatest known cause of nanatee
deat hs (approxi mately 25 percent).

57. Manatee change | ocations frequently searching for food, drinking
water, resting areas, potential mates and birthing areas. They also return to
preferred habitat features.

58. Manatee are attracted to areas that are calmand quiet for birthing
areas. Shallow water, accessible fromdeeper water, is essential for birthing.

59. After giving birth, the nother and calf generally remain in the area
for sone period of tinme, sonetinmes as long as nonths, until the calf is able to
survive el sewhere. They will |eave an area, however, if disturbed.

60. Boat traffic, even at slow speeds, can cause disruption to nothers and
young cal ves. Boat traffic can separate a nother and calf.

61. There are approximtely 300 manatee in the waters of northwestern
Florida (from Tanpa Bay to the Suwannee River), which includes the area of the
proposed facility and Gtrus County. This popul ation has been increasing in
recent years.

62. Manatee in the waters of northwestern Florida require a stable source
of warmwater during the winter. During the winter anbient tenperatures drop
bel ow the | evel at which the manatees' netabolismw Il sustain them As a
result of the need for warmer waters, nost of the manatee in northwestern
Florida spend the winter in Gtrus County. Kings Bay, Crystal River and
Honosassa all provide warmwater |ocations for manatee. These sites are | ocated
to the south of the proposed facility. Kings Bay is the nost inportant w nter
manat ee habitat on the west coast of Florida.

63. During the rest of the year, when waters are warner, manatee |eave
their warmwater, winter habitats to forage and investigate other habitat.

64. Manatee that winter in the warmwater sites in Ctrus County generally
mgrate to the north. They travel to, and past, the nouth of the G eenway
Canal, returning by the same general routes in the winter. Manatee also |inger
at the nouth of the Greenway Canal at the Gulf of Mexico because that area
offers a conbination of a relatively deep-water channel w th adjacent shall ow
wat er and aquatic vegetation.

65. Manatee use the waters of the G eenway Canal and the Upper
Wt hl acoochee. The Greenway Canal is not, however, considered particularly good
habitat for manatee. It has relatively deep water, steep banks, little fresh
water and little vegetation of interest to nanatee.

66. In 1991 Citrus County adopted a Manatee Protection Plan as part of its
conpr ehensi ve growt h managenent plan. The Manatee Protection Plan does not
identify the Greenway Canal as essential nanatee habitat. The Manatee
Protection Plan was adopted with the assistance of the Departnment. The Plan was



based upon a conpilation of nanatee studies, marina inventory studies, and a
conpr ehensi ve view of the county's waterway systens at the tinme the Plan was
adopt ed.

67. "Essential manatee habitat" is defined in the Manatee Protection Plan
as "any land or water area constituting el enents necessary to the survival and
recovery of the manatee popul ati on from endangered status".

68. Wiether an area is "essential manatee habitat" is to be considered
under the Plan as "a criteria for determ ning areas where dock facilities should
be limted."

69. The definition of "essential manatee habitat" for purposes of the Plan
is different fromthe standard to be applied in by the Departnment in this case.
The definition in the Plan is simlar to the federal criteria considered and
found to be different fromthat applicable to Department permitting cases in
Metropol i tan Dade County v. Coscan Florida, Inc., 609 So.2d 644, 651 (Fla. 3d
DCA 1992).

70. The Manatee Protection Plan contenplates that a master plan will be
undertaken to establish the capacity of the Greenway Canal for boat and marina
facilities. That master plan has not been devel oped. The fact that the master
pl an has not been formally undertaken, however, is of little consequence. The
Department, due to the State's ownership of the |land surrounding the G eenway
Canal, has been able to consider possible uses of the Geenway Canal for boating
and marinas without a formal naster plan

71. The Manatee Protection Plan does not support a finding that the
proposed facility will not have an adverse inpact on the nanatee.

72. Although the waters of the Greenway Canal do not constitute good
manat ee habitat, the Upper Wthlacoochee is considered good habitat, dependi ng
on the anmount of water being released fromthe spillway at Lake Rousseau

73. Manatee have used the Upper Wthlacoochee for feeding, resting and
birthing. The Upper Wthlacoochee has Iimted human activity, |ight boat
traffic, sources of fresh water, a warmwater spring and aquatic vegetation

74. The Upper Wthl acoochee has been used for birthing. |Infant
nortalities reported in the area suggest that the Upper Wthlacoochee is used as
a preferred birthing area. The rate of nortality suggests a higher rate of
successful births.

75. Aerial survey and nortality data al so suggests that the Upper
Wt hl acoochee and the Greenway Canal are utilized throughout the year by
manatee. (G eatest use is seasonal

76. Aerial survey data underestimates the nunmber of manatee utilizing the
Upper W thlacoochee and the Greenway Canal due to the |ack of water clarity and
due to the nmeandering course of, and vegetation along, the Upper Wthl acoochee.
Manatee nortality data concerning the Greenway Canal and the Upper
W t hl achoochee provides sone indication of the fact that the nunber of nanatee
that travel through the G eenway Canal and the Upper Wthl acoochee i s not
i nsignificant.

77. Wiile there was consi derabl e evidence presented concerni ng whet her the
nunber of nmanatee that utilize the Greenway Canal and the Upper Wthlacoochee is



accurate or has been underestinated, based upon aerial survey data and manat ee
nortality conparisons, the critical fact proved by the evidence in this case is
that a significant nunmber of manatee do use the Upper Wthl acoochee as habitat,
including for birthing. The evidence also proved that, in order for nmanatee to
use the Upper Wthlacoochee, it is necessary that they travel the Iength of the
Greenway Canal. Another critical fact proved by the evidence is to this matter
is that manatee traveling to and fromthe Upper Wthlacoochee nust travel the
G eenway Canal fromthe Gulf of Mexico past the proposed facility.

78. The evidence was al so unrefuted that increased boat traffic fromthe
proposed facility will have the potential to adversely inpact the nmanatee. That
adverse inpact will take the formof physical injury due to collisions and
stress on manatee fromincreased human activity. The activity could reduce the
use of the Upper Wthlacoochee as habitat.

79. Wiat remains to be determned is whether the conditions of the draft
permt will provide adequate assurances that the inpact will not be contrary to
the public interest.

80. The Departnent's Bureau of Protected Species Managenent determ ned
that, without the conditions to be added to the draft permt it suggested, the
followi ng inpacts could be expected as a result of approval of the proposed
facility:

The probability of nanatee/boat collisions
increases with increasing boat traffic where
boat ers and manatees regularly inhabit the
same waterways. Wiile the current |evel of
bar ge/ vessel traffic does not appear to be

a problem increasing the anount of recrea-
tional and commercial vessel traffic to the
proposed levels in this narrow waterway is
expected to adversely inpact the endangered
manatee. Barge trips may becone nore
frequent, and barges traveling down the
center of the canal drives nmanatees toward
the edges of the canal. This increases the
ri sk of manatee/recreational boat collisions,
and increases the risk of these recreationa
boats driving nmanat ees underneat h, ahead of
or behind traveling barges. The probability
of lethal and subl ethal propeller strikes

i ncreases. Also, there is not sufficient
space for manatees between the canal bottom
and the bottomof a fully | oaded barge, with
only one foot clearance as typical for |oaded
barges. The probability of a manatee being
crushed will increase, and this inpact is
difficult to offset with conservation neasures
other than not allow ng the activity.

Page 2, Petitioners exhibit 7 and CRM exhibit 10. The evidence in this case
supports the foregoing concl usions.

81. The increased boat traffic fromthe proposed facility, even if limted
to sail boats and even if power boats are allowed at |ower speed limts than
currently in force in the Geenway Canal, may cause inpacts with manatees due to



the increased traffic and the use of the Greenway Canal by barges and
recreational boats. It is possible that nanatees, confronted by oncom ng
recreational boats and barges, may be forced into the path of barges and be
crushed. Barges used by |Independent Aggregates are approximately 72 feet wide
and 250 feet long and are pulled or pushed by tugboats. The probability of this
conflict taking place will be greater if barge use of the Geenway Canal is

i ncreased as proposed by I ndependent Aggregates.

82. The greatest threat to the manatee of the proposed facility is the
threat of death or injury as a result of cuts or blunt trauma fromcollisions of
boats with manatees. This threat is primarily associated, however, with faster
nmovi ng, power boats. Therefore, the extent of possible adverse inpact on the
manatee will be determned largely by the speed limt inposed in the G eenway
Canal

83. To mitigate against the possible adverse inpact on manatee, the
Department has included certain conditions in the draft permt. Those
conditions are found in Condition 6 of the draft permt and were recomended by
the Departnent's Bureau of Protected Speci es Managenent.

84. As aresult of the Bureau of Protected Speci es Managenent's revi ew of
the proposed facility, it was recommended that the proposed facility not be
approved if all of the conditions suggested by it were not included in the draft
permt. Al of the conditions recommended, except one, were included in the
draft permt. The condition not included was one that provided that a violation
of manat ee speed zones woul d be grounds for revocation of the | ease of any slip
or dock space at the proposed facility.

85. The | ease revocation condition reconmended by the Bureau of Protected
Speci es Managenent was not included in the pernmit due to concern by the
Departnment as to whether the condition could be legally inposed.

86. The | anguage of the nenorandum of review of the proposed facility from
the Bureau of Protected Speci es Managenent suggesting that the proposed project
shoul d not be approved unless all recommended conditions are accepted is
standard | anguage used by the Bureau and not intended to be strictly
interpreted. The Bureau ultimately concluded that, despite its reconmendati on
it believes that the conditions of the draft permt are adequate to offset
adverse inpacts to the manatee. The Bureau's explanation is sufficient to
elimnate any inference that otherwi se may be drawn fromits suggestion that the
proposed facility should not be approved due to the exclusion of the permt
condition concerning revocation of |eases for speed zone violators.

87. Condition 6 requires, anong other things, that signs warning of
possi bl e manatee activity be displayed during construction, that personne
associ ated with the project be educated about the nmanatee, and that other
nmeasures designed to protect manatee during construction be foll owed.

88. Due to the fact that nost of the construction will take place in the
enclosed Mne Pit, there should be little, if any adverse inpact on manatee as
as result of construction

89. Condition 6 also provides that permanent nanatee warni ng signs and
i nformati on concerni ng nanatee be posted by the marina, and that a nanatee
awar eness educati on program be established at the proposed facility.



90. Condition 6 also limts the use of the boat ranp of the proposed
facility to boats stored "on-site.” The ranp will not be open to the genera
publi c.

91. Finally, condition 6.1. provides the nost inportant Iimtation of the
use of the proposed facility. Condition 6.1 limts use of the proposed facility
to sail boats and, therefore, prohibits the use of power boats:

until the applicant has provided
docunentation to the Departnent that manatee
protection speed zones in the CFBC have been
revi sed, approved by the Bureau of Protected
Speci es Managenent, and posted in the CFBC
Cccupancy of the facility by sail boats shal
not be restricted.

92. The limtation of the use of a marina to sail boats shoul d adequately
mtigate the adverse inpacts to the nanatee fromthe proposed facility. See
Coscan, at 651.

93. The effect of condition 6.1. is to allow Marina to obtain a
nodi fication of the draft permt after it is issued to allow power boats based
upon events which may take place in the future. There are no guarantees that
those events will result in reasonabl e assurances that the adverse inpact to the
manat ee from power boat use at the proposed facility will not be contrary to the
public interest.

94. The speed zones which nmust be established and approved by the Bureau
of Protected Species Managenent will be established, if at all, through rule-
maki ng procedures. See Rule 62N-22.011, Florida Adm nistrative Code. The
process would allow public input. Additionally, the outcome of the process
woul d be subject to chall enge under Chapter 120, Florida Statutes. Because of
possi bl e challenges to the efforts to i npose speed zones, it is possible that
speed zones adequate to reduce the adverse inpacts to the nanatee which woul d
satisfy the public interest test applicable in this matter will not be adopted.

95. The standards which the Departnent nust adhere to in establishing
speed zones are not the sanme standards applicable in this matter. 1In this
matter, reasonabl e assurances nust be given that there will not be adverse
i npacts to the nanatee, a threatened species, contrary to the public interest.
Est abl i shi ng speed zones pursuant to other provisions of law w Il not insure
that the reasonabl e assurances required for the issuance of the permt at issue
inthis case will be given

96. Although the resulting speed zones may be adequate to protect the
manatee, there is no way to determ ne what kind of speed zones will be
established. Wthout knowi ng the ultinmate speed zones which may be established,
or, nore inportantly, to know that the speed zones will neet the public interest
test applicable in this matter, it is not possible to find the reasonabl e
assurances Marina is required to provide at this tine or at any tinme before the
proposed facility is actually permtted.

97. If reasonabl e assurances can be given that the use of power boats in
the proposed facility will not be contrary to the public interest once speed
zones are established, Marina or the owner of the proposed facility may apply
for a permit nodification. At that time the requisite reasonabl e assurances
concer ni ng power boat use can be determ ned. The provision of condition 6.1.



allowing Marina to avoid seeking a permit nodification at that time is,
therefore, at a mnimm unnecessary, and at its worse, an effort to all ow
Marina to avoid having to provide the necessary reasonabl e assurances concerni ng
t he use of power boats.

98. If only the inmpact on the manatee were considered in establishing
speed zones, it could be concluded slow or idle speed should be inposed
t hroughout the Greenway Canal and for sone distance into the GQulf of Mexico in
order to adequately reduce the adverse inpact fromthe proposed facility on the
manat ee. Establishing speed zones, however, requires a consideration of other
factors. The evidence in this case failed to address those factors sufficiently
to recommend a condition to the draft permt concerning speed zones.

99. Based upon the foregoing, it is concluded that reasonabl e assurances
have not been given that there will not be unreasonabl e adverse inpact to the
manatee if the use of power boats at the proposed facility is allowed as
provided in condition 6.1. of the draft permt.

G Oher Public Interest Criteri a.

100. The evidence failed to prove that the proposed facility wll
adversely affect the public health, safety or welfare or the property of others.

101. The evidence also failed to prove that the proposed facility wll
adversely affect navigation or the flow of water or cause harnful erosion or
shoaling. The docks and other marina facilities will all be restricted to the
Mne Pit, which is not now open to navigation

102. There is adequate width in the G eenway Canal to allow boats to exit
the Mne Pit into the Greenway Canal and for boats and barges in the G eenway
Canal to pass each ot her

103. Rip-rap to be placed along the Mne Pit shore and other shoreline
stabilization activities will be adequate to prevent erosion and shoal i ng.

104. Goundwater flow at the proposed site should not be adversely
affected by the proposed facility, except as discussed, infra.

105. The proposed facility should not adversely affect fishing or
recreational values or marine productivity in the vicinity of the proposed
facility. Recreational values (boating and fishing) should be enhanced as a
result of the proposed facility. |If condition 6.1. is not elimnated and power
boats are allowed in the Geenway Canal, there are no assurances that the
recreational value provided by the manatee will not be adversely inpacted.

106. The proposed facility is intended to be pernanent.

107. The evidence failed to prove that the proposed facility wll
adversely affect or enhance significant historical or archaeol ogical resources
under the provisions of Section 267.061, Florida Statutes.

108. If condition 6.1. is not nodified to elimnate the use of power boats
automatically upon the establishnment of speed zones, there are no reasonabl e
assurances that the current condition and rel ative value of functions being
performed by the Greenway Canal and the Upper Wthlacoochee will not be
adversely affected by the proposed facility. Qherw se, the proposed facility



shoul d not have an adverse inpact on current conditions and relative val ue of
current functions of the area.

H  Goundwater Quality Standards.

109. The general geology in the area of the proposed facility and the
G eenway Canal is known as karst terrain. Karst terrain is geology formed by
the solution of linmestone over mllions of years. Sequential episodes of
exposure of the Floridan aquifer, which underlies the area, occurs in karst
terrain as the result of the natural formation of sink holes. These sink holes
i npact the nmovenent of groundwater.

110. Information exists to reasonably describe the hydrogeol ogy of the
area in "regional" terns. There is insufficient information generally available
about the specific hydrogeol ogy of the proposed site or the i mediately
surroundi ng area.

111. Underlying the entire area and the proposed site in particular is the
Fl ori dan aquifer.

112. The properties of the Floridan aquifer in coastal G trus County,
i ncluding the proposed site, can vary enormously over relatively short vertica
di stances. This variability inpacts the novenment of groundwater.

113. The groundwat er under the proposed site is classified as G11.

114. The ternms "potentionetric surface" are used to describe the level to
whi ch groundwater will rise above sea level. The higher groundwater rises above
sea level, the thicker the |ayer of underlying drinkable water should be before
reaching an interface between drinkable and undrinkable water. In central
Citrus County, the potentionetric surface is relatively low and flat at
approximately 5 or 6 feet above sea level. The resulting interface between
dri nkabl e and nondri nkabl e water is found at 200 or nore feet.

115. Due to natural geol ogical conditions, noving to the northwest of
Citrus County, including the Greenway Canal area, potentionetric levels are
hi gher. Therefore, thicker layers of drinkable water should be found around the
proposed facility site and the Greenway Canal than in central G trus County.

116. Because of higher potentionetric surface in the area of the G eenway
Canal, the layer of drinkable water woul d be expected to continue beyond 120
feet bel ow the surface.

117. Construction of the G eenway Canal has resulted in the intrusion of
saltwater fromthe G eenway Canal into the groundwater. It has also resulted in
t he upconing of mneralized (sulfate) waters from deeper to | ess deep |levels
within the Floridan aquifer. These inpacts have been significant with regard to
the chloride levels (fromthe saltwater) and sul fate upconing.

118. The inpact of the construction of the G eenway Canal on saltwater
intrusion and sulfate upconing is the result of the Iowering of the surface
waters to sea level in the G eenway Canal. The |Iowering of the level of water
in the G eenway Canal has had the effect of decreasing the potentionetric
surface and, consequently, reducing the thickness of the |layer of drinkable
gr oundwat er .



119. Saltwater has intruded al ong and beneath the G eenway Canal. The
extent of this intrusion is represented graphically on Petitioner's exhibits 13
and 14. Saltwater intrusion has occurred primarily as a result of downward
| eakage of saltwater traveling up the G eenway Canal

120. The saltwater intrusion has been | ocalized around the G eenway Canal
The wedge of saltwater intrusion has reached to approxi mately where U. S. H ghway
19 crosses the Greenway Canal, approximtely one-half mle east of the proposed
site.

121. Although it is "theoretically" possible that the saltwater wedge
could continue to nmove along the entire length of the Greenway Canal, the
evidence fails to support such a conclusion. Due to freshwater discharges from
Lake Rousseau, the evidence supports a conclusion that the saltwater wedge wil |
not nmove further eastward to any significant extent.

122. The lowering of the waters of the Greenway Canal to sea | evel has had
the effect of bringing sea | evel elevations to the Floridan aquifer severa
mles further inland than had been the case before construction of the G eenway
Canal. G oundwater adjacent to the G eenway Canal, which is at |evels higher
than sea level, has discharged into the Greenway Canal. This has caused a | ower
groundwat er | evel and the nmovenent upward of groundwater. Simlar effects have
occurred naturally along the Wthlacoochee River.

123. As groundwater rises it comes into contact with a geologic unit which
contains calciumsulfate. The sulfate mxes with the groundwater causing the
"mneralized" groundwater.

124. Wiile the change in surface waters in the Greenway Canal was quick
t he change in groundwater quality fromsaltwater intrusion and sulfate upconing
has taken place only as fast as groundwater in the area flows. Cenerally,
groundwaters flow very slowy.

125. The inpact of the Greenway Canal on upconing of sulfates wll
continue over tinme. Mneralized waters will continue to nove upward and,
perhaps, laterally away fromthe G eenway Canal

126. Pockets of mineralized waters (containing sulfates) can be found
natural ly occurring around the proposed site.

127. Sulfate enriched groundwater in coastal areas naturally nove toward,
and di scharge into, the surface waters along the coastal boundary. This process
occurs along the Gulf of Mexico and the shoreline of Gtrus County. The
construction of the Greenway Canal has disrupted this natural process.

128. The Mne Pit, when it was in use, was dewatered to different |evels
at various times. The dewatering took place for varying periods of tine.
Usual ly, the Mne Pit would be conpletely dewatered for a period of
approxi mately three nonths. On one occasion, the Mne Pit was dewatered for a
period of two years (1989 to 1991). It was dewatered to allow the renoval of
dolomte. The Mne Pit was allowed to fill back up with water after each
dewat eri ng.

129. The dewatering of the Mne Pit was regul ated by the Water Managenent
District. The permt allow ng dewatering of the Mne Pit required that the
permt holder mtigate for adverse inpacts of dewatering, including the
i nducenment of natural contaminants into the aquifer. The evidence failed to



prove, however, the extent of adverse inpacts of the dewatering or whether the
permt holder actually mtigated agai nst any such adverse inpacts.

130. The lowering of the water level in the Mne Pit caused some upconi ng
of sulfates for the sane reason that the digging of the Geenway Canal did
Lowering the water level in the Mne Pit |owered the potentionetric level. The
evi dence, however, failed to prove the extent of the inpact or how | ong the
i npact | ast ed.

131. The lowering of the water |level of the Mne Pit to sea |level by
connecting the Mne Pit to the Greenway Canal as proposed by Marina will have
t he sane general inpact as the digging of the G eenway Canal on the upconing of
sulfates. Unlike the inpact of the dewatering of the Mne Pit, the proposed
nmodi fication will be permanent. Lowering the water [evel will have the sane
type inpact for the sane reasons that the digging of the Geenway Canal caused
upconi ng. The potentionetric level will be permanently |owered; the |layer of
drinkabl e water will be permanently decreased.

132. The evidence failed to prove that the |owering of the water |evel of
the Mne Pit to sea level as a result of the proposed project will have the sane
i npact on saltwater intrusion. This inpact is less |ikely because the Mne Pit
is four and a half mles inland fromthe @ulf of Mexico.

133. The upconing of sulfates as a result of the construction of the
proposed facility will cause the levels of sulfates found in sone portion of the
currently drinkable [ayer of groundwater to exceed water quality standards. The
area inpacted will consist of groundwater which would otherw se have been
expected to be potable.

134. Comments concerning the proposed facility were provided to the
Department by the Water Managenent District. By letter dated August 16, 1995,
the Water Managenent District infornmed the Departnent that it was anti ci pated
that the proposed facility would result in saltwater intrusion and upconi ng of
m neralized water and that the area's groundwater could be expected to be
degraded i nconsistent with Water Managenment District rules.

135. In response to the Water Managenment District's comments, Marina
agreed to undertake a hydrogeol ogic study to gather site specific information to
address those concerns. As a part of Marina's study, one nonitoring well was
drilled on the proposed site. The well was drilled to a depth of 450 feet in
order to gather data concerning water quality at various depths.

136. In early 1996, the Water Managenment District concluded that the
results of the study undertaken by Marina had resolved its concerns.

137. The test well was drilled to the south of the Mne Pit, approximtely
2500 feet fromthe G eenway Canal

138. The water quality tests run on water taken fromthe test well
refl ected a sharp change in water quality at a depth of approximtely 120 feet.
The water bel ow that |evel contained high levels of sulfates: 552 mlligramns
per liter of sulfate. |Immediately above the high sulfate waters, |ow sulfate
levels (12 milligranms per liter) were found. This result is contrary to what
woul d be expected to be found based upon the higher potentionetric surface in
this area of Citrus County. Because the potentionetric surface is higher in the
area, it would be expected that the [ ayer of drinkable groundwater would be
consi derably higher than 120 feet.



139. The findings concerning the thickness of the drinkabl e groundwater
found at the test well are consistent with the conclusions concerning the
i npacts of the digging of the Geenway Canal. As a result of the digging of the
G eenway Canal and the Iowering of the water level to sea level, the resulting
decrease in the potentionetric surface has caused the upconing of mneralized
waters and a decrease in the layer of drinkable groundwater.

140. The Department and Marina have not disputed the fact that drinkable
groundwater will be inpacted by the upconing of mneralized waters (sulfates) as
a result of connecting the Mne Pit with the G eenway Canal and |owering the
| evel of water in the Mne Pit to sea |level. The Departnent and Mari na,
however, have suggested that the extent of the inpact of the |lowering of the
water level in the Mne Pit will not extend nore than 100 feet fromthe Mne Pit
and will be Iimted to the proposed site. The evidence failed to support this
posi tion.

141. The unplugging of the Mne Pit will have the effect of increasing the
area of water below sea level in the area by 12 percent of the size of the area
of the Greenway Canal. Data fromtest wells around the G eenway Canal and ot her
data has indicated that the upconing of mneralized water as a result of the
| owering of the water level in the Greenway Canal has extended considerably nore
than 100 feet fromthe Greenway Canal. In light of the fact that the Mne Pit
is equal in surface area to 12 percent of the surface area of the G eenway
Canal, there is reason to be concerned that the area of inpact fromthe | owering
of the water level in the Mne Pit will also be significant.

142. In light of the foregoing, and due to the variability of the geol ogy
of the area, the data froma single well on the site is of questionabl e val ue.
Data froma single well sinply does not provide the information necessary for
Marina to provide reasonabl e assurances that the inpact on groundwater fromits
proposed facility will be [imted to an area of 100 feet fromthe Mne Pit.

143. There is sinply not enough data concerning the Mne Pit to conclude
wi th any reasonabl e assurance that the upconing of mneralized waters
(containing sulfates) will be limted to an area of 100 feet around the M ne
Pit. Because of the size of the Mne Pit inrelation to the G eenway Canal and
t he i mpact on upconing fromthe G eenway Canal, it is nore likely that the
i npact of upconing will exceed 100 feet.

144. A log of geologic characteristics of the test well was maintained. A
confining unit or |layer was found between the high-sulfate and | ow sul fate
waters at between 110 and 120 feet below the surface. The evidence failed to
prove, however, the extent to which the |layer may extend horizontally fromthe
well location. 1In light of the general geology of Citrus County and the region
around the proposed site, insufficient data exists to reach any concl usi on about
the extent of the confining layer. Establishing the extent of the confining
| ayer would require nore extensive (and costly) study of the site.

145. The exi stence of a confining layer would al so have no significant
i npact on the degree of upconing as a result of lowering the water level in the
Mne Pit.

I. Surface Water Quality Standards.

146. Petitioners stipulated that the proposed facility would not violate
surface water quality standards except with regard to the standard for chloride.



147. Because of the flow of fresh water from Lake Rousseau and the
flushing canal to be constructed at the proposed site, reasonabl e assurances
have been given by Marina that there will be sufficient flushing of the Mne Pit
to preclude a violation of chloride standards for surface waters.

148. The evidence presented by Petitioners concerning the possibility that
the salt water wedge resulting fromthe construction of the G eenway Canal may
extend | andward and eventually into the Mne Pit was too specul ative and
"theoretical".

CONCLUSI ONS OF LAW
A.  Jurisdiction.

149. The Division of Administrative Hearings has jurisdiction over the
subject matter and the parties to this proceeding. Section 120.57(1), Florida
St at ut es.

B. Burden of Proof.

150. The burden of proof, absent a statutory directive to the contrary, is
on the party asserting the affirmative of the issue in this proceeding. Antel
v. Departnment of Professional Regul ation, 522 So.2d 1056 (Fla. 5th DCA 1988);
and Department of Transportation v. J.WC. Co., Inc., 396 So.2d 778 (Fla. 1st
DCA 1981.

151. In this proceeding, it is Marina that is asserting the affirmative:
that the Department should issue the permit Marina has sought. Marina,
therefore, had the burden of proof. Marina was required to nmeet its burden by
t he preponderance of the evidence. J.WC Co., supra. See also Rules 62-4.070
and 40D-4.301, Florida Adm nistrative Code.

152. In order for Marina to neet its burden of proof, it was required to
present a prima facie showing of entitlenment to the pernmit at issue, taking into
account the objections raised by Petitioners. The Petitioners were then
required to prove the allegations of their petition. The evidence presented by
Petitioners was required to be of at |east equivalent quality to the evidence
presented by Marina. See Hoffert v. St. Joe Paper Conpany, 12 FALR 4972 (DER
1990) .

C. Standing.

153. Petitioners established that they are citizens of the State of
Florida and that they filed a verified petition challenging the proposed action
of the Department in this matter. Petitioners have standing to maintain this
proceedi ng. Section 403.412(5), Florida Statutes. See al so, Manasota-88, Inc.
v. Departnment of Environnental Regul ation, 441 So.2d 1109 (Fla. 1st DCA 1983.)

154. Marina also has standing to participate in this proceeding. Al though
Marina did not prove that it has ownership of the property where the proposed
facility is to be located and does not have authority to act as agent for all of
the owners of the property, it did prove that it was the applicant for the
permt at issue and that it was authorized to act as agent for the majority of
the owners. The rules which govern applications for the type of permts at
issue in this matter authorize agents to act on behalf of owners of property.

Rul es 63-312.220(6) and 40D 4.101(2), Florida Adm nistrative Code.



155. Having proved that it is acting as agent for a majority of the
ownership interest in the property, Marina is the permt applicant. As such, it
has standing to defend the Departnent's decision to issue the draft permt. See
Agrico Chemcal Co. v. Departnent of Environnental Regul ation, 406 So.2d 478
(Fla. 2d DCA 1981).

156. At the conmencenent of the final hearing, Petitioners filed a Mdtion
to Dismss these proceedings for |ack of standing. The cases cited by
Petitioners in support of its notion are distinquishable fromthis case. The
parties determned to |lack standing in those case did not include an applicant
for the permit at issue as in this case. Based upon the foregoing, the notion
i s hereby deni ed.

D. Permt Sought by Mari na.

157. The pernmit sought by Marina in this matter involves two permtting
actions. One action is for a wetlands resource permt (dredge and fill permt).
The other action is for a Managenent and Storage of Surface Water permit.

158. Permit applications submtted and conpleted prior to the effective
date of the environnmental resource permt rules adopted pursuant to Section
373.414(9), Florida Statutes (1995), are subject to review in accordance with
the rules in effect under the law in existence at the tinme the permt
application was submitted unless the applicant elects otherwi se. See Section
373.414(14), Florida Statutes (1995). Marina did not nmake such an election in
thi s case.

159. Having been filed in 1993, the application for wetlands resource
permt (dredge and fill permit) is subject to review under Sections 403.91
t hrough 403.929, Florida Statutes (1992 Supp.). The application for Managenent
and Storage of Surface Water permt, having been filed in 1995, is subject to
review under Part 1V, Chapter 373, Florida Statutes (1995), and Rule 40D 4,
Fl ori da Admi nistrative Code.

E. Mrina's Ability to Provide "Reasonabl e Assurances”.

160. In order for Marina to obtain the permt at issue in this matter, it
must provide the Departnent with "reasonabl e assurances” that it can carry out
the conditions of the permt. See Section 373.414(1), Florida Statutes (1995).

161. Marina will have to obtain a sufficient interest in the subject
property in order for it to provide the necessary reasonabl e assurances to the
Departnment that it can carry out the follow ng permt conditions:

a. Establish and assure survival of littoral area (shoreline vegetation)
for stormnater treatment by proper and perpetual maintenance.

b. Reserve rights-of-way and easenent |ocation necessary for a surface
wat er managenent system

c. Provide quarterly nonitoring reports for certain water quality
paranmeters frommnonitoring wells |located on site.

d. Miintain stormnater discharge systens in conpliance with water quality
st andar ds.

e. Enter into a binding |ong-termagreenment with the Departnent wherein
the permttee agrees to conply with all of the permt conditions for the life of
the facility (beyond the 5 year termof the permt). The agreenent is to run
with the Iand and be binding on the permittee and its successors and assigns.



162. Marina has agreed to the addition of a condition to the permt
providing that no construction on the proposed facility will be started until
Mari na obtai ns ownership of the project area and the mitigation area necessary
for it to carry out the permit conditions. Wth the addition of such a
condition, Marina will be required to provide the requisite reasonable
assurances before the project is finally approved. See Metropolitan Dade
County, supra.

F. The Wetl ands Resource Pernit.

163. In order to be entitled to a wetl ands resource permit, an applicant
must provide "reasonabl e assurances” that (a) Cass Il surface water quality
standards will not be violated by the proposed project; and (b) the proposed
project is not contrary to the "public interest”. Section 403.918(1) and (2),
Florida Statutes (1992 Supp.), provide, in part:

(1) A permt may not be issued under ss.
403. 91-403. 929 unl ess the applicant provides
the departnment with reasonabl e assurances
that water quality standards will not be
vi ol at ed.

(2) A permt may not be issued under ss.
403. 91-403. 929 unl ess the applicant provides
the departnment with reasonabl e assurances
that the project is not contrary to public
i nterest.

164. Although filed in 1993, the wetlands resource pernmt (dredge and fill
permt) was still pending on June 15, 1995. Therefore, the wetlands resource
permt (dredge and fill permt) nust also neet the provisions of Rule 62-312,
Florida Adm nistrative Code. See Section 373.414(14), Florida Statutes, and
Rul e 62-312.010, Florida Adm nistrative Code.

165. The waters of the Greenway Canal are Class Ill surface waters.
Mari na has gi ven reasonabl e assurances that the proposed facility will not
violate Class Il surface water quality standards.

166. Petitioners stipulated that all applicable surface water quality
standards other than those relating to chloride would be nmet by the proposed
facility.

167. Marina provided reasonabl e assurances that fresh water from Lake
Rousseau and the flushing canal to be constructed at the proposed site would be
sufficient to flush the Mne Pit and preclude a violation of chloride standards.

168. Petitioners were unable to refute Marina's assurances. The evidence
presented by Petitioners concerning the novenent of a saltwater wedge up the
G eenway Canal was too specul ative

169. The determ nation of whether the project is contrary to the "public
interest"” is governed by Section 403.918(2)(a), Florida Statutes (1992 Supp.),
whi ch establishes the following criteria which nust be considered by the
Depart ment :

(a) In determ ning whether a project is not
contrary to the public interest, or is clearly



in the public interest, the departnent shal
consi der and bal ance the following criteria:

1. \Whether the project will adversely
affect the public health, safety, or welfare
or the property of others;

2. \Wether the project will adversely
affect the conservation of fish and wildlife,
i ncl udi ng endangered or threatened species,
or their habitats;

3. \Whether the project will adversely
af fect navigation or the flow of water or
cause harnful erosion or shoaling;

4. \Wether the project will adversely
affect the fishing or recreational values or
mari ne productivity in the vicinity of the
proj ect ;

5. \Whether the project will be a tenporary
or pernmanent nature;

6. \Wether the project will adversely
affect or will enhance significant historica
and ar chaeol ogi cal resources under the
provi sions of s. 267.061; and

7. The current condition and rel ative
val ue of functions being perforned by areas
af fected by the proposed activity.

170. The determ nati on of whether Marina has provi ded reasonabl e
assurances that the project is not contrary to the public interest requires a
bal ancing of the public interest criteria. H ggins v. Roberts, 9 FALR 5045,
5047- 48 (DER 1987).

171. The applicant's burden with regard to the public interest test is
"one of reasonabl e assurances, not absol ute guarantees.” Manasota-88, Inc. v.
Agrico Chemical, 12 FALR 1319, 1325 (DER 1990). The reasonabl e assurances mnust
deal with reasonably foreseeabl e contingencies.

172. If an applicant presents a prinma facie case, an objecting petitioner
then has the burden of proving the truth of facts asserted in the petitioner's
petition sufficient to raise a genuine issue regardi ng reasonabl e assurances.
Sinply raising "concerns" or specul ation about what "mght" occur is not enough
to carry a petitioner's burden. See Chipola Basin Protective Group, Inc. v.

Fl ori da Departnment of Environmental Protection, 11 FALR 467, 480-81 (DER 1988).

173. Utimtely, the Secretary of the Departnent has the fina
responsibility and authority to determ ne whether reasonabl e assurances have
been provided that a proposed project is not contrary to the public interest.
1800 Atl antic Devel opers v. Departnent of Environnental Regul ation, 552 So.2d
946 (Fla. 1st DCA 1989), rev. den., 562 So.2d 345 (1990).

174. In this case the conflict over whether reasonabl e assurances have
been given that the proposed facility will not be contrary to the public
interest centers around the inpact of the proposed facility on the nanatee. At
issue is whether there will be an adverse inpact fromthe proposed facility on
the manatee and, if so, whether sufficient actions can be taken to mtigate
those inmpacts. See Barringer v. E. Speer and Associ ates, 14 FALR 3660 (DER
1992); Coscan Florida, Inc. v. Department of Environnental Regulation, 12 FALR
1359 (DER Fi nal 1990), rev. on other grounds, Metropolitan Dade County v. Coscan



Florida, Inc., 609 So.2d 644 (Fla. 3d DCA 1992); and Sheriden v. Deep Lagoon
Marina, 11 FALR 4710 (DER 1989).

175. The evidence in this case proved that there would be an adverse
i npact to the manatee fromthe use of recreational boats in the G eenway Cana
as a result of the proposed facility. Those negative inpacts are, however,
mtigated by the limtation of the permt to sailboats. Wth this limtation
and the other conditions of the permt concerning operation of the marina for
only sailboats, it is concluded that reasonable assurances that the marina wll
not be contrary to the public interest have been given by Mari na.

176. The foregoi ng concl usi on does not, however, resolve this issue. The
permt at issue in this case, although Iimting the use of the proposed facility
to sail boats, also specifically provides that the proposed facility may be used
by power boats in the future.

177. The use of the proposed facility by power boats will have an adverse
i npact on the nmanatee. That adverse inpact will be, w thout doubt, contrary to
the public interest.

178. In an effort to mitigate against the adverse inpact to the nanatee
fromthe use of the proposed facility by power boats, the Departnent has inposed
a nunber of conditions on the proposed facility. O particular inportance is
the condition of the draft permt that requires that Marina provide
docunentation to the Departnment "that nanatee protection speed zones in the
[ G eenway Canal] have been revised, approved by the Bureau of Protected Species
Managenent, and posted in the [ G eenway Canal]".

179. The difficulty with the condition concerning the use of power boats
is that the speed zones which may ultimately be established are unknown. There
is no assurance that the establishnment of the speed zones and approval by the
Bureau of Protected Species Managenent will in fact elimnate, or sufficiently
reduce, adverse inpacts to the manatee. The condition is vague and anbi guous in
that it fails to require that any speed zones which may ultimtely be considered
adequate by the Departnent to all ow power boats must not be contrary to the
public interest criteria of Section 403.918(2), Florida Statutes. The condition
is, therefore, inadequate. See Town of Wndernere v. Orange County Parks
Department, 13 FALR 3897, 3900-3901 (DEP 1991).

180. The condition concerning speed zones is deficient in that it allows
the Departnment to "proceed wi thout an analysis, in advance, of (1) the likely
effects of the project . . . ." Metropolitan Dade County at 648. See al so
Cahill Pines & Palnms Property Omers Ass'n v. Department of Environnenta
Protection, 16 FALR 2569, 2584 (DEP 1994).

181. Wiile the evidence proved that the establishment of speed zones MAY
be sufficient to mtigate the adverse inpact on nmanatees from power boats, the
condition fails to require that any speed zones established in the future wll
in fact elimnate the adverse inpact of power boats on the nanatee sufficiently
to conclude that the use of the proposed facility, as nodified, will not be
contrary to the public interest. Wiile it is true that the establishnent of
speed zones will be pursuant to the adm nistrative procedures of Chapter 120,
Florida Statutes, the evidence failed to prove that the speed zones that will be
established will result inlittle or no adverse inpact to the manatee.

182. The pernmit, without the condition concerning the establishnment of
speed zones, allows Marina to establish its facility and use it for sail boats.



If, in the future, Marina can provide reasonabl e assurances that the use of the
proposed facility for power boats will not cause an adverse inpact on the

manat ee because adequate speed zones have been established or sone ot her nanatee
protection plan has been instituted, it may apply to the Departnment for a permt

all owi ng power boats in the marina. It would then be required to provide
reasonabl e assurances that the project, as nodified, is not contrary to the
public interest, i.e., that established speed zones will sufficiently reduce the

potential for adverse inpact on the nanatee. No pernit condition is required in
order for Marina to pursue such a nodification. Mre inmportantly, w thout a
permt condition concerning the establishnent of speed zones, the Depart nment
woul d be able to insure that the use of power boats would not be contrary to the
public interest.

183. In light of the foregoing, it is concluded that the condition of the
permt providing that power boats may be allowed at the proposed facility if
docunent ati on that speed zones have been established is, at a m ni num
unnecessary, and at worse, a condition that could allow Marina to use the
proposed facility in a manner that will be contrary to the pubic interest.

184. Marina has provided reasonabl e assurances that the use of the marina
for sailboats only, w thout the condition establishing a prospective right to
use the facility for power boats if speed zones are established, is not contrary
to the public interest. Marina has failed to provide reasonabl e assurances,
however, that the condition of the permt allow ng the use of power boats in the
future if docunented that speed zones have been established is not contrary to
the public interest.

185. It is allowable to recommend additional permt conditions based upon
evi dence of record so long as the rights of the parties to due process are not
viol ated. See Hopwood v. Department of Environnental Regul ation, 402 So.2d 1296
(Fla. 1st DCA 1981). The evidence in this case established that a restriction
to idle or slow speed throughout the G eenway Canal and into the channel |eading
to deeper waters of the Gulf of Mexico would adequately protect the nanatee.
Such a condition cannot, however, be recommended. There are other factors in
addition to the inpact on the nmanatee that should be considered in establishing
speed limts and the evidence presented in this matter did not adequately
address those factors.

G The Managenent and Storage of Surface Water Permit.

186. The Managenment and Storage of Surface Water permt sought by Mrina
is subject to the provisions of Section 373.413, Florida Statutes (1995), and
Rul e 40D-4.301, Florida Adm nistrative Code, prior to amendnent in Cctober
1995.

187. Section 373.413(1), Florida Statutes, provides the Departnment wth
authority to require that the proposed facility "not be harnful to the water
resources of the district."

188. Rule 40D 4.301(1), Florida Administrative Code, requires that an
applicant for a Managenent and Storage of Surface Water pernit provide
reasonabl e assurances that, anmong other things not relevant to this proceeding,
the proposed facility:

(d) wll not cause adverse inpacts on
surface and ground water |evels and fl ows,



khj .mjll not adversely affect public
heal th and safety,

(j) wll not otherwi se be harnful to the
wat er resource within the District,

189. The evidence in this case failed to prove that the proposed facility
will violate Section 373.413(1), Florida Statutes, or Rule 40D 301, Florida
Admi ni strative Code, with regard to saltwater intrusion

190. The upconing of sulfates, however, creates a nore difficult problem
The water quality standard for sulfates in class GIl goundwater is 250 ng/|
Rul es 62-520.420 and 62-550.320 (Table 4), Florida Adm nistrative Code. The
upconi ng of sulfates as a result of the proposed facility will violate this
standard. This standard is a "secondary drinking water" standard based upon the
potential adverse affects on the odor and appearance of drinking water. See,
Section 403.852(13), Florida Statutes. The sulfate violation fromthe proposed
project will not cause a violation of primary drinking water standards, which
are based upon public health concerns. See Section 403.851(12), Florida
St at ut es.

191. Despite the foregoing conclusions, Marina has failed to give
reasonabl e assurances concerning the area of inpact of the upconing of sulfates
into the drinkable groundwater. It cannot, therefore, be concluded that the
proposed facility will not "cause adverse inmpacts on . . . ground water |evels
and flows", will not "adversely affect public health and safety,” and will not
"ot herwi se be harnful to the water resource within the District"”

192. Petitioners have argued that the assurances required to be given in
order to be entitled to the Managenent and Storage of Surface Water permt
cannot be given by Marina because of the policy of the Water Managenent District
that the actual owner of the subject property be the applicant. This argunent
is rejected. The Department is responsible for the determi nation of policy with
regard to its issuance of the Managenent and Storage of Surface Water permt in
thi s proceedi ng.

H  Wetl ands Resource Permit - Dredge and Fill Permt.

193. Because the wetlands resource pernit is a dredge and fill permt, it
is also subject to the provisions of Rule 62-312.080(1), Florida Adm nistrative
Code. Rule 62-312.080(1), Florida Adm nistrative Code, provides:

(1) In accordance with Section 403.918(1),
F.S., no permt shall be issued unless the
appl i cant has provided the Departnment wth
reasonabl e assurance based on pl ans, test
results or other information that the
proposed dredging or filling will not
violate water quality standards.

194. Rule 62-312.080(2), Florida Adm nistrative Code, also requires that
t he proposed project neet the "public interest” test of Section 403.908(2),
Florida Statutes. It has already been concl uded, supra, that the public
i nterest test has not been net by Mari na.



195. The evidence in this case did not prove that the actual dredging and
filling at the proposed site will have groundwater inpacts. Secondary inpacts,
however, due to the lowering of the potentionetric surface and the resulting
upwel ing of sulfates will occur. The Departnment nust consider these secondary
i npacts as part of its review of the dredge and fill permt. The Conservancy,
Inc. v. A Vernon Allen Builder, Inc., 580 So.2d 772 (Fla. 1st DCA 1991).

196. The evidence al so proved that the upconing of sulfates into class G
Il groundwaters constitutes a violation of the secondary drinking water standard
for sulfates. The assertion of the Departnment that the violation should be
exenpted is rejected. The position of the Department is based upon its
conclusion that the upconing of sulfates will be [imted to the area i nmedi ately
bel ow the Mne Pit. The evidence, however, failed to support this conclusion

197. The Department has asserted that the violation should be exenpt
pursuant to Rule 62-4.050(1), Florida Adm nistrative Code, by operation of Rule
62-4.040(1)(b), Florida Adm nistrative Code. The evidence, however, failed to
prove that the circunstances described in Rule 62-4.040(1)(b), Florida
Admi ni strative Code, necessary for the exenption to be applied exist in this
case.

198. The Department has al so asserted that the potential inpact from
upconi ng of sulfates is better addressed in determ ning whether the Managenent
and Storage of Surface Water permt should be issued. The Departnment failed to
cite any authority to support this argunment. Mre inportantly, the evidence
failed to support a conclusion that the reasonabl e assurances required by an
applicant for a Managenent and Storage of Surface Water permit have been given
in this case

199. The Department has al so argued that an exenption should be granted
because the upconi ng caused by the proposed facility will occur every tine a
well is installed. While this assertion is generally true, the problemwth
this assertion is the size of the Mne Pit conpared to the size of a well. The
| owering of the potentiometric surface caused by the digging of a well cannot be
conpared with the inpact of the lowering of a water body which is as large as 12
percent of the area of the G eenway Canal

200. Finally, it is concluded that the granting of an exenption in this
matter, when no such exenption has been previously requested and rul ed on by the
Departnment, would be contrary to the requirenent of Rule 62-4.040(1)(b), Florida
Admi ni strative Code. The rule requires that such determ nati ons be nade in
witing, be filed by the Departnent as a public record and that the Departnent's
determ nation is subject to challenge as agency action pursuant to Chapter 120,
Florida Statutes. These requirenments have not been fulfilled in this case.

I. Zone of Discharge.

201. Having failed to give the reasonabl e assurances required for the
i ssuance of the permt due to the upconing of sulfates and the failure of Marina
to be entitled to an exenption pursuant to Rule 62-312.080, Florida
Admi ni strative Code, it has been asserted that relief is available pursuant to
Rul e 62-522.410, Florida Adm nistrative Code.

202. Rule 62-522.410, Florida Admi nistrative Code, allows the
est abl i shnent of a zone of discharge around a groundwater discharge site. The
"zone of discharge"” is the area underlying a site wherein there is opportunity



for treatnment, mxture, or dispersion of wastes in to the aquifer. See also,
Rul e 62-520.200(23), Florida Adm nistrative Code.

203. Wthin an approved zone of discharge groundwater quality standards
for sulfates do not have to be nmet. An applicant nust show, however, that the
groundwat er di scharge will not violate standards outside of the zone. The zone
can only extend to the property boundary or 100 feet fromthe discharge site
boundary, whichever is less. See Rule 62-522.410(2), Florida Adm nistrative
Code.

204. Although this proposed facility does not involve an actual discharge
of sulfates fromthe facility into the groundwater, the Departnent has suggested
that the zone of discharge nechani smshould be applied to this case. Al though
the Departnment has not cited any specific authority in support of this argunent,
it is concluded that application of the zone of discharge rules, if pertinent,

i s appropriate under the circunstances of this case.

205. The evidence in this case, however, failed to prove that the upconing
of sulfates as a result of the proposed facility will be linmted to a zone of
di scharge. Marina was not able to provide reasonabl e assurances that the
upconing of sulfates will be Ilinmted to the boundaries of the proposed site or
100 feet fromthe Mne Pit, whichever is less. Marina is not, therefore,
entitled to the relief provided by Rule 62-522.410, Florida Adm nistrative Code.

RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is
RECOMVENDED t hat the Florida Departnment of Environmental Protection enter a
Final Order denying Gtrus Recreational Marina, Inc.'s application for wetland
resource permt (dredge and fill) and the application for Managenent and Storage
of Surface Waters Permt.

DONE and ENTERED this 18th day of Novenber, 1996, in Tall ahassee, Florida.

LARRY J. SARTIN

Admi ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675  SUNCOM 278-9675
Fax Filing (904) 921-6847

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 18th day of Novenber, 1996.
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Wayne Hrydzi usko
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Virginia B. Wetherell, Secretary
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within 15 days fromthe
date of this Reconmmended Order. Any exceptions to this Recommended Order shoul d
be filed with the agency that will issue the final order in this case.



